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SUMMARY OF DECISION 

The Commission affirms the decision of the Kimball County Board of Equalization 

which denied Taxpayer's protest regarding the value of a certain estate in land. Taxpayer 

describes this interest as a "non-participating royalty interest" as to certain minerals. 
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NATURE OF THE CASE 

George P. Burke, Esq. ("Taxpayer") is the owner of record of a certain estate in land 

pertaining to oil, gas and other minerals. Taxpayer filed a protest with the Kimball County 

Board of Equalization ("County") alleging ( 1) that this estate, a "non-participating royalty 

interest," should not be listed on the tax rolls as real property; (2) that the assessed value of a 

1/36 "non-participating royalty interest" is zero; and (3) that the assessed value of a 1/36 "non

participating royalty interest" must be equalized with other property. By way of relief, Taxpayer 

requested that the proposed 1996 valuation of $50.00 be reduced to zero. County denied the 

protest, from which decision Taxpayer appeals. 

APPLICABLE STATUTES 

Mines, minerals, quarries, mineral springs and wells, oil and gas wells, overriding royalty 

interests, and production payments with respect to oil or gas leases are "real property" for 

purposes of taxation. Neb. Rev. Stat. §77-103 (Reissue 1996). 

An owner of a surface estate from which a mineral interest has been severed may file an 

application with the county assessor to place such severed mineral interest on the tax list of the 

county. Neb. Rev. Stat. §57-236 (Reissue 1993). 

All real property which is not exempt from taxation shall be subject to taxation and shall 

be valued at its actual value. Neb. Rev. Stat. §77-201 (1) (Reissue 1996). 

Actual value of real property for purposes of taxation shall mean the market value of real 

property in the ordinary course of trace. Actual value may be determined using professionally 

accepted mass apprai.sal techniques, including, but not limited to comparison with sales of real 

property of known or recognized value. Neb. Rev. Stat. §77-112 (Reissue 1996). 
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A taxpayer who is dissatisfied with the county assessor's determination of assessed value 

ofreal property must file a written protest with County. Neb. Rev. Stat. §77-1502 (Reissue 

1996). 

A county board of equalization must, between June 1 and July 25 of each year, fairly and 

impartially equalize the values of all items of real property in the county "except agricultural and 

horticultural land ... "so that all real property is assessed uniformly and proportionately. Neb. 

Rev. Stat. § 77-15 04 (Reissue 1996). 

"For purposes of equalization of the valuation of any protested real property, the county 

board of equalization shall make its adjustment so that the value of the protested property 

compares to the average level of value of the class or subclass of property in which the protested 

property is categorized." Neb. Rev. Stat. §77-1504 (Reissue 1996). 

"The commission shall affirm the action taken by the board unless evidence is adduced 

establishing that the action of the board was unreasonable or arbitrary or unless evidence is 

adduced establishing that the property of the appellant is assessed too low." Neb. Rev. Stat. §77-

1510 (Reissue 1996). 

DEFINITIONS 

The disposition of this case requires that certain terms be defined for ease of reference. 

The following excerpts are from Howard R. Williams, Oil and Gas Law: Annotated manual of 

Legal Engineering Tax Words and Phrases Manual a/Terms, Sixth Edition, 1984: 

A "mineral" is, scientifically, a chemical element or compound occurring naturally as a 

product of inorganic processes. Colloquially, in the oil, gas and coal extractive industries, it 

includes these products of organic processes. In most states, it is a rule of property that the term 
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"minerals" includes oil and gas unless.the instrument creating the mineral interest or reservation 

reveals that the parties intended the term to have a more restrictive meaning. 

A "mineral deed" is a conveyance of an interest in the minerals in, on or under a 

described tract of land. The grantee is given operating rights on the land. Easements of access 

to minerals are normally implied unless expressly negated. 

A "mineral interest" is a property interest created in oil and gas or other minerals after a 

severance by a mineral deed. 

A "mineral lease" is a contract by which the lessee is granted the right to explore for and 

to produce minerals. 

"Mineral rights" is a generic term used to describe the provisions of a mineral servitude, 

mineral royalty, and/or mineral lease. 

A "mineral royalty" is a term sometimes used to describe a non-participating royalty. 

A "mineral servitude" is, usually, the right of enjoyment of land belonging to another for 

the purpose of exploring for and producing minerals and reducing them to possession and 

ownership. 

A "non-participating royalty" is an expense-free interest in oil or gas or other minerals, 

as, if, and when produced. 

An "operating interest" is a mineral interest less the royalty interest, which is burdened 

with the cost of development and operation of the property, usually created by a lease. 

An "overriding royalty interest" is an interest in oil and gas or other minerals produced at 

the surface, free of the expense of production, and in addition to the usual landowner's royalty 

which is reserved to the lessor in a lease. 
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"Royalty" is a share of production, free of expenses of production. 

"Severance" is the separation of a mineral or royalty interest from other interests in land 

by grant or reservation. 

"Severed mineral interest" is an expense-bearing interest in the minerals in, on and under 

a given tract of land owned by a person other than the surface owner. 

ANALYSIS 

I. 
NON-PARTICIPATING ROYALTY INTERESTS AS REAL PROPERTY 

Taxpayer's contention that his interest in certain mineral rights, specifically a 

"non-participating royalty interest," should not be included on the tax rolls must be considered in 

light <;:>f state statutes and the Supreme Court's interpretation of those statutes. Neb. Rev. Stat. 

§ 77-103( 4) (Reissue 1996) defines "real property" as "Mines, minerals, quarries, mineral springs 

and wells, oil and gas wells, overriding royalty interests, and production payments with respect 

to oil or gas leases ... "The statutes does not specifically state that a "non-participating royalty 

interest" is "real property." However, the Nebraska Supreme Court has held that" ... a mineral 

interest is real estate ... "and that" ... mineral interests conveyed by deed are real property 

under Nebraska law ... " State ex rel. Svoboda v. Weiler, 205 Neb. 799, 801, 290 N. W. 3d 456, 

458 (1980). The record before the Commission shows that the Taxpayer acquired his estate 

through a conveyance entitled "Mineral Deed." (Exhibit 3) The interest is, according to a letter 

offered by Taxpayer, a "non-participating royalty interest" (Exhibit 6). This estate is clearly a 

"mineral interest conveyed by deed," and is therefore "real property." As such, the county 

assessor has an affirmative obligation to record the interest on the tax rolls of Kimball County. 
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See, e.g., State ex rel. Svoboda v. Weiler, 205 Neb. 799, 801, 290 N. W. 3d 456, 458 (1980). 

II. 
ACTUAL VALUE OF A 1/36 NON-PARTICIPATING ROYALTY INTEREST 

Taxpayer next contends that due to the speculative nature of the interest, there is no 

actual value upon which an assessment can be based, and that, therefore, the assessed value of 

$50 for the interest is unreasonable and arbitrary. This contention is without merit. The estate 

constitutes "real property" under Nebraska state law. The record before the Commission shows 

that there is a market for severed mineral inierests within Kimball County, and that the interest 

has some value. Exhibit 22, a 3 8 page document, includes a spreadsheet. That spreadsheet 

shows that there were 7 sales of severed mineral rights recorded between November 18, 1995, 

and June 13, 1996. Of these 7 sales, the median price paid per acre is $29.50 per mineral acre. 

Although these sales were for a variety of mineral interests, four of the sales (numbers 1, 2, 6, 

and 11) appear to convey mineral rights identical to those held by Taxpayer. From the record 

before the Commission, then, Taxpayer's estate is "real property" and it has value. 

T-his value, from the record before the Commission, may be ascertained. Taxpayer's 

Protest Form (Form 422) shows that he has a "1/36th non -participating royalty interest in W/2 

4-13-56." He therefore has a 1/36th interest in 320 acres, which equates to a 100% interest in 

8.89 mineral acres. The assessed value of his interest should therefore be $262.25 (8.99 x 

$29.50). He is only being assessed at $50 for the subject property. His real property, therefore, 

is being assessed at well below its actual value. 

The Commission notes that the County's reasoning in valuing the estate at $50 is 

economically sound but legally indefensible. The record shows that the County Assessor has an 



office policy on the matter. That policy states: 

"I have set an office policy of pricing severed minerals at a 
minimum value of $50.00. This would amount to approximately 
$1.25 in tax for a year. (This would only cover the cost of the tax 
statement and postage.)" 

The County Assessor also testified under oath. The substance of County's evidence on the 

assessed value is that a minimal value was placed on the estate. This minimal value ($50) is 

designed to recover the costs of printing the tax statements and mailing those statements to the 

owners of the mineral interests. While the idea of conserving scarce financial resources is 

admirable, state law requires that the assessed value be based on actual or fair market value. 

Any other determination of value cannot be countenanced. 

III. 
EQUALIZATION OF ASSESSMENTS FOR 

NON-PARTICIPATING ROYALTY INTERESTS WITH OTHER PROPERTY 
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Taxpayer is being assessed at 19% of the fair market value of his property. The record is 

barren as to any other class of property which is being assessed at that level of value. There is 

no merit, therefore, in Taxpayer's contention that his property is being assessed at an unfairly 

high level. 

FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider only that evidence which 

has been made a part of the record before it. No other information or evidence may be 

considered. Neb. Rev. Stat. §77-5016 (3) (Reissue 1996). The Commission may, however, 

evaluate the evidence presented utilizing it's experience, technical competence, and specialized 

knowledge. Neb. Rev. Stat. §77-5016 (5) (Reissue 1996). 



From the pleadings and the evidence the Commission finds and determines as follows: 

1. That Taxpayer is the owner ofrecord of a certain mineral estate, to wit: a 1/36 non

participating royalty interest, in the West Yz of Section 4-13-56, in Kimball County, 

Nebraska ("subject property"). 

2. That Taxpayer timely filed a protest of the assessed value of the subject property. 

3. That Appellee denied the protest. 

4. That Taxpayer timely filed an appeal of that decision to the Nebraska Tax Equalization 

and Review Commission ("Commission"). 

5. That Taxpayer's 1/36 interest in "non-participating royalty rights" is "real property." 
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6. That as such, the Kimball County Assessor had a statutory duty to list the property on the 

tax rolls of the County. 

7. That therefore the Kimball County Assessor had a statutory duty to assess that real 

property. 

8. That the median fair market value of severed mineral interests in Kimball County in 1996 

was $29.50 per mineral acre. 

9. That the actual value of the subject property in 1996 was $262.25. 

10. That the assessed value of the subject property for tax year 1996 is $50.00. 

11. That the subject property is being assessed at 19% of actual value. 

12. That the record is barren of evidence of any other class or subclass of property being 

assessed at 19% of actual value. 

13. That no evidence has been adduced to establish that the decision of the Appellee was 

unreasonable or arbitrary. 



14. That therefore the decision of the Appellee must be affirmed. 

JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev. 

Stat. §77-5007 (Reissue 1996), as amended by L.B. 397 (1997 Session). 

STANDARD OF REVIEW 
ANALYSIS 

The Tax Equalization and Review Commission is not a court. The Commission was 

created pursuant to state law to provide for an accessible and affordable system of review of 
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valuation decisions. Under such circumstances, applying the standard devised by the Nebraska 

Supreme Court to the Commission would be presumptuous and ill-advised. 

Therefore, the Commission must adopt a standard applicable to cases it hears and 

decides. This standard must be in keeping with the precept that tax laws are to be strictly 

construed, and construed in the light most favorable to the taxpayer. See, e.g., Nebraska Annual 

Conference of the United Methodist Church v. Scotts Bluff County Board of Equalization, 243 

Neb. 412, 416, 499 N.W.2d. 543, 547 (1993), and Sioux City and Pacific R.R. v. Washington 

County, 3 Neb. 30, 32 (1873). In determining that standard, resort must be made to the language 

of the statute. The Nebraska Supreme Court has often held that statutory construction is a simple 

task. The Court has held "In construing a statute, it is presumed that the Legislature intended a 

sensible rather than an absurd result. .. Statutory language is to be given its plain and ordinary 

meaning ... " Metropolitan Utilities Dist. v. Twin Platte Natural Resources Dist., 250 Neb. 442, 

451, 550 N.W.2d 907, 913 (1996). 
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Therefore, the standard is that set forth in the statute. The word "arbitrary" is defined in 

the Webster's New Collegiate Dictionary ( 1981) as "arising from will or caprice; selected at 

random or without reason;" and "unreasonable" is defined as "not governed by or acting 

according to reason, not conformable to reason; absurd; exceeding the bounds of reason or 

moderation." Under these .definitions, the Commission must affirm the decision of a county 

board of equalization unless that decision was determined by will or caprice or selected at 

random; or if the board's decision was not governed by reason; was absurd; or exceeded the 

bounds of reason or moderation. 

CONCLUSIONS OF LAW 

15. That a mineral estate known as a "non-participating royalty interest" constitutes "real 

property" within the meaning of Chapter 77 of the Nebraska State Statutes. 

16. That as "real property," "non-participating royalty interests" must be listed on the tax 

rolls of the county. 

17. That no evidence has been adduced to establish that the actions of the Appellee were 

unreasonable or arbitrary. 

18. That the Commission is required to affirm the action taken by the county board of 

equalization unless evidence is adduced which establishes that the action of the county 

board of equalization was unreasonable or arbitrary under Neb. Rev. Stat. §77-1511 

(Reissue 1996). 

19. That therefore the Commission must and hereby does conclude as a matter of law that the 

action of the Kimball County Board of Equalization which denied Taxpayer's protest 

should be affirmed. 
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ORDER 

IT IS THEREFORE ORDERED as follows: 

1. That the decision of the Kimball County Board of Equalization which denied Taxpayers' 

protest is affirmed: 

2. That Taxpayers' 1/36 non-participating royalty interest in the West Yi of 4-13-56, shall be 

valued as follows for tax year 1996: 

Total $50.00 

3. That this decision, if no appeal is filed, shall be certified within thirty days to the Kimball 

County Treasurer, and the Kimball County Assessor, pursuant to Neb. Rev. Stat. §77-

1511 (Reissue 1996). 

4. That each party is to bear its own costs in this matter 

IT IS SO ORDERED. 

Dated this 61
h day of November, 1997. 

Mark P. Reynolds, Chairman 




