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SUMMARY OF DECISION 

The Commission affirms the decision of the Lancaster County Board of Equalization 

which denied Taxpayer's protest, and denies Taxpayer's request for a reduction in the assessed 

value of the subject property. 
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NATURE OF THE CASE 

Amwest Properties, Inc., ("Taxpayer") owns certain multi-family residential real 

property located in the City of Lincoln, Lancaster County, Nebraska: Taxpayer filed a protest 

with the Lancaster County Board of Equalization (''County") alleging that the assessed value 

"exceeds market value;" that there were "data error(s);" that there is an "unconstitutional rate & 

system of taxation;" that the subject property was "not equalized with other classes;'' and that the 

subject property was "not equalized within class." (Form 422). By way ofrelief, Taxpayer 

requested that the proposed 1996 total valuation of $2,951,000 be reduced to $2,579,860. 

County denied the protest, from which decision Taxpayer appeals. 

APPLICABLE STATUTES 

A t~xpayer who is dissatisfied with the county assessor's determination of assessed value 

ofreal property must file a written protest with County. Neb. Rev. Stat. §77-1502 (Reissue 

1996). 

"The Tax Equalization and Review Commission shall hear appeals and cross appeals 

taken under section 77-1510 as in equity and without a jury and determine anew all questions 

raised before the county board of equalization which relate to the liability of the property to 

assessment, or the amount thereof." Neb. Rev. Stat. §77-1511 (Reissue 1996). 

A county board of equalization must, between June 1 and July 25 of each year, fairly and 

impartially equalize the values of all items of real property in the county "except agricultural and 

horticultural land ... "so that all real property is assessed uniformly and proportionately. Neb. 

Rev. Stat. § 77-1504 (Reissue 1996). 
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''For purposes of equalization of the valuation of any protested real property, the county 

board of equalization shall make its adjustment so that the value of the protested property 

compares to the average level of value of the class or subclass of pr~perty in which the protested 

property is categorized." Neb. Rev. Stat. §77-1504 (Reissue 1996). 

I. 
e EVIDENCE BEFORE THE COMMISSION 

Taxpayer, at the hearing before the Commission, offered the following exhibits: 

Instructional letter from the Lancaster County Clerk regarding the protest process; 

2 Instructional letter from the Lancaster County Clerk regarding the protest process; 

3 Instruction letter from the Lancaster County Clerk regarding the protest process; 

4 Protest Hearing Statement of Purpose; 

5 Property Income Statement for the subject property; 

6 Report from a Certified Public Accountant regarding the subject property; 

7 Transcript of hearing from a July, 1994, protest regarding the subject property; 

8 Letter 

9 "OASIS" Printouts from the Lancaster County Assessor's Office regarding 28 separate 

apartment complexes in Lancaster County. 

The Commission received Exhibits 1 through 4. Exhibit 8 was later withdrawn. Exhibit 

6 was received over the County's objection. Objections from the County as to Exhibits 5 and 7 

were sustained. 

Thereafter the County offered the following exhibits: 

10 Transcript of hearing before the County for one parcel of the complex; 



11 Transcript of hearing before the County for the second parcel of the complex; 

12 Transcript of hearing before the County for the third parcel of the complex; 

13 Curriculum vitae for appraiser for County; 

14 Multi Family Rent Survey prepared by County; 

15 Model Rent vs. Reported Rent bar chart prepared by County; 

16 Model Expense vs. Reported Expense bar chart prepared by County; 

17 Comparison of assessed values of apartment complexes based on area as prepared by 

County; and, 

18 List of multi-family complexes and assessed value per unit as prepared by County. 
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Taxpayer objected to Exhibits 14 through 19. The Commission received Exhibits 18 and 

19 over Taxpayer's objections. The objections to Exhibits 14, 15, 16, and 17 were sustained. 

The Commission also took judicial notice of the following without objection: the 

Commission's case file; the County Profile for Commercial Property in Lancaster County for 

1996; L.B. 397; the Marshall Valuation Service; the Nebraska Assessor's Reference Manuals, 

Volumes 1 and 2; the standard reference work Property Assessment Valuation, 2°ct Edition, 

published by the International Association of Assessing Officers in 1996; the Property Tax 

Division of the Nebraska Department of Revenue's published 1996 Ratios and Measures of 

Central Tendency which are required by Neb. Rev. Stat. §77-1327(6); the Nebraska State 

Statutes; Title 442 of the Nebraska Administrative Code (which are the Commission's Rules and 

Regulations); and the Uniform Standards of Professional Appraisal Practices. The Commission 

also heard evidence from both parties, as well as closing arguments. 
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II. 
ISSUES BEFORE THE COMMISSION 

The issues presented to the County limit the scope of the Cmpmission's review. Neb. 

Rev. Stat. §77-1511 (Reissue 1996). Furthermore, the Commission must affirm the decision of 

the County unless evidence is adduced which establishes that the action of the County was 

unreasonable or arbitrary. Neb. Rev. Stat. §77-1511 (Reiss1Je 1996). The Commission must, 

therefore, determine whether the County was unreasonable or arbitrary in determining ( 1) that 

the assessed value of the subject property did not exceed market value; (2) that there were no 

"data error(s);" (3) that there is not an unconstitutional rate and system of taxation; (4) that the 

subject property was properly equalized with other "classes" of property; and (5) that the subject 

property was properly equalized within the "class." 

III. 
ANALYSIS 

The subject property consists of three separate parcels of land and associated buildings. 

The Commission notes first that Taxpayer, appearing through counsel, offered no evidence at the 

hearing before the referee. (Ex. 10, p. 22.) The referee therefore considered the "income data 

used by the assessor in valuing protested property. This data included the estimated market 

income, vacancy and expenses as well as a market capitalization rate." (Ex. 11, p. 23.) The 

referee also made an exterior inspection of the property and concluded "After inspecting the 

property the referee determined he agreed with the data, valuation premise and final value 

estimated by the Assessors office" for each parcel. (Ex. 10, p. 24; Ex. 11, p. 28; Ex. 12, p. 27.) 

Taxpayer also appeared through counsel at a separate hearing before the County. It 
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appears that no evidence was adduced by Taxpayer at that hearing, although Taxpayer expressed 

concerns regarding " ... the use of theoretical models for commercial and industrial properties 

... I also have questions that I've raised about how the properties are equalized ... " (Ex. 10, pp. 

6-12; Ex. 11, pp. 6 - 10; Ex. 12, pp. 7 -11.) 

The record before the Commission is also limited. There is little testimony from the 

Taxpayer, and the documentary evidence is of little benefit, as will be seen. The Commission, 

then, from this limited record, presumes that the "model" referred to is the source of "the 

estimated market income, vacancy and expenses as well as a market capitalization rate." The 

Commission also presumes from this limited record that Taxpayer contends that the value 

determined by the county assessor and County was based on the "Income Approach," that the 

value so determined was excessive, and that the excessive value was the result of the "data 

errors" which were either the basis of the "model" or the result of the application of the "model." 

The Commission also presumes that the Taxpayer intended to demonstrate these "data 

errors" through Exhibit 6. The Exhibit consists of a financial report by a certified public 

accountant. The information contained in the exhibit includes a "disclaimer," a balance sheet, a 

"Statement of Earnings for All Phases," and five "Statement(s) of Earnings." Each of the 

"Statement of Earnings" has handwritten information at the top of the page. This information 

appears to indicate that the statements pertain to properties located at "1800 Knox," "1806-12 

Knox," "1820-22 Knox," "1830-32 Knox," and "1840-42 Knox." If this interpretation is correct, 

then the balance sheet, the "Statement of Earnings for All Phases," and the "Statement of 

Earnings" for "1820-22 Knox," and "1806-12 Knox" have no bearing on the case, since the last 

two identified parcels were not the subject of an appeal filed with the Commission for tax year 
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1996. The Commission has accordingly not considered any of this information in its 

deliberations. 

The balance of the information contained in Exhibit 6 is also of some concern since the 

information is the subject of a "disclaimer" found on the first page of Exhibit 6. This 

"disclaimer" specifically states that the financial information provided is: 

"A compilation is limited to presenting in the form of financial statements 
information that is the representation of management. I have not audited or 
reviewed the accompanying financial statements and, accordingly, do not express 
any opinion or any form of assurance on them .... Management has elected to 
omit substantially all of the disclosures ... the statements of retained earnings 
and cash flows presentation of which is required by generally accepted 
accounting principles. If the omitted disclosures and statements were included in 
the financial statements, they might influence the user's conclusions about the 
company's financial position, results of operations, and cash flows. Accordingly, 
these financial statements are not designed for those who are not informed of such 
matters." 

The Commission notes that the Taxpayer did not provide any of the information contained in 

Exhibit 6 to the Referee or to the County Board of Equalization. Furthermore, there is nothing in 

the record to contradict the "disclaimer" set forth above (i.e., no one testified that the omitted 

"disclosures" did not or would not affect the "results of operations, and cash flows"). 

The information contained in Exhibit 6, if indeed accurate, is essential in determining the 

value of the subject properties using the "Income Approach." The Income Approach is a 

professionally accepted mass appraisal technique. Nebraska State Law specifically recognizes 

this approach in Neb. Rev. Stat. §77-112 (Reissue 1996), which states "(l) Actual value ofreal 

property for purposes of taxation shall mean the market value of real property in the ordinary 

course of trade. Actual value may be determined using professionally accepted mass appraisal 

techniques, including, but not limited to: ... (c) earning capacity of the real property." In fact, 
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Exhibits 10, 11, and 12 offered by the County each show that the assessed value of the subject 

property for tax year 1996 was determined using the Income Approach. (See, e.g., Exhibit 10, 

pp. 19, 20, and 26.) 

The formula for the Income Approach is derived from the formula V = I I R, where "V" 

= value, "I"= income; and "R" = rate. (Property Assessment Valuation, 2nd Ed., p. 231.) The 

"income" information provided in Exhibit 6, however, is subject to the disclaimer set forth 

above, and further is in the form of raw data. Given the "disclaimer," and the lack of any 

testimony which would establish that the information is accurate, the Commission cannot 

determine whether the financial information is true and correct. Furthermore, if true and correct, 

there is nothing in the record which would allow the Commission to extract the net operating 

income (as that term is used in professionally accepted mass appraisal techniques) from the raw 

data. Professionally accepted mass appraisal techniques recognize that since: 

"the Income Approach relies on an accurate estimate of the net 
operating income the property will produce, it is important to 
estimate accurately all expenses to be deducted from the gross 
income. There are several items often found in an owner's 
operating statement that not proper expenses in the Income 
Approach." (Property Assessment Valuation, 2nd Ed., p. 221.) 

"Proper expenses" are defined as those "related to the operation of a property: ( 1) 

management, (2) salaries, (3) utilities, (4) supplies and materials, (5) repairs and maintenance, 

(6) property taxes, (7) insurance, (8) miscellaneous, and (9) reserves for replacement." Property 

Assessment Valuation, 2"d Ed., p. 216. Under these guidelines, certain "Costs and Expenses" 

shown on pages 6 - 8 of Exhibit 6 ( e.g., licenses; corporation and occupation taxes; professional 

fees; loan fees; etc.) may or may not be properly deducted from the income in .order to determine 
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the net operating income. Taxpayer never addressed this issue. Without this essential 

information, the Commission cannot determine whether the net operating income as determined 

by the County was proper. Furthermore, the only information in the record regarding the 

capitalization rate is that provided by the County on the Income Approach Worksheet. The 

Commission, from a record which does not establish the net operating income of a property and 

which does not dispute the capitalization rate, cannot conclude that the actual value of property 

as determined by County using the Income Approach was unreasonable or arbitrary. 

II. 
Other Issues Raised by Taxpayer 

County, on the other hand, did not address the remaining issues raised by Taxpayer. The 

County, therefore, in failing to address those issues by the 25th day of July, 1997, is deemed to 

denied the protest as to those issues. Sumner & Co., v. County a/Colfax, 14 Neb. 524 (1883). 

The Commission must, therefore, determine whether that denial was unreasonable or arbitrary. 

Taxpayer has alleged that there is an "unconstitutional rate and system of taxation." 

(See, e.g., Exhibit 10, p. 19.) Taxpayer has offered no evidence in hearings before the referee, in 

hearings before the County, or in hearings before the Commission which would explain or 

support this contention. Furthermore, Taxpayer cited no authority in support of the position that 

either the County or the Commission has the authority to address this issue. 

Taxpayer has also alleged that the subject property was not equalized with other classes, 

and was not equalized "within class." (See, ·e.g., Exhibit 10, p. 19.) Again, Taxpayer has offered 

no evidence in hearings before the referee, in hearings before the County, or in hearings before 

the Commission which would explain or support this contention. 
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III. 
Exhibit 9 

Taxpayer did however offer a voluminous document marked. as Exhibit 9 into the record. 

The Exhibit consists of the "OASIS" printout for apparently other multi-family rental properties 

in Lancaster County. The Exhibit consists of copies of 449 pages of computer printouts. The 

printouts contain appraisers' notes, diagrams of the "footprint" of the properties, and other 

information necessary to determine value of the properties through the use of the cost approach. 

The Commission has expended considerable time and effort in reviewing these 449 

pages. The record before the Commission fails to demonstrate how this information establishes 

that the County's determination of value using the Income Approach is unreasonable or 

arbitrary. In fact the exhibit, as provided by Taxpayer, cannot be used to prove that the County 

was unreasonable or arbitrary in its determination of value using the Income Approach since the 

exhibit does not contain the Income Approach Worksheet (found in Exhibit 10, p. 26; Exhibit 11, 

p. 18; and Exhibit 12, p. 22) for the "comparable" properties. The record before the Commission 

therefore contains no reference to the "estimated market income, vacancy and expenses as well 

as a market "capitalization rate" which were used to value the "comparable" properties. 

The record before the Commission does establish that Lancaster County, at least for tax 

year 1996, used the Income Approach to value properties similar to Taxpayers. In fact, it would 

appear from Exhibit 9 that the County uses the Income Approach to determine actual value, and 

supports that value with the Cost Approach. (Compare "Cost, Market Adj." to "Value Selected" 

on the final page of the printout for each property.) The limited record before the Commission 

demonstrates little else. 
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FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider only that evidence which 

has been made a part of the record before it. No other information o~ evidence may be 

considered. Neb. Rev. Stat. §77-5016 (3) (Reissue 1996). The Commission may, however, 

evaluate the evidence pres~nted utilizing it's experience, technical competence, and specialized 

knowledge. Neb. Rev. Stat. §77-5016 (5) (Reissue 1996). 

From the pleadings and the evidence the Commission finds and determines as follows: 

That the Taxpayer is the owner of the subject property which is legally described in the 

petition in this case. 

2. That Taxpayer timely filed a protest challenging the assessed value of the subject 

property for tax year 1996 with County Board. 

3. That County expressly denied Taxpayer's contention that the assessed value of the 

subject property exceeded market value. 

That County failed to address the four other issues raised by Taxpayer on or before July 

25, 1996. 

That County is therefore deemed to have denied Taxpayer's protest as to those four 

issues. 

That Taxpayer timely filed an appeal of County's decision to the Tax Equalization and 

Review Commission. 

That the County based its determination of value of the subject property for purposes of 

taxation for tax year 1996 on the Income Approach. 

That Taxpayer failed to provide the referee, the County, or the Commission with any 
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evidence which would contradict the County's determination of the assessed value of the 

subject property using the Income Approach. 

9. That Taxpayer failed to provide the referee, the County, or the Commission with any 

evidence which would establish that there were "data errors;" an "unconstitutional rate 

and system of taxation;" that the subject property was not "equalized with other classes;'' 

or that the subject property was not ""equalized within class.'' 

10. That from the record before the Commission the County was neither unreasonable nor 

arbitrary in determining that the assessed value of the subject property for tax year 1996 

was $2,951,000. 

JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev. 

Stat. §77-5007 (Reissue 1996), as amended by L.B. 397 (1997 Session). 

STANDARD OF REVIEW 
ANALYSIS 

The Tax Equalization and Review Commission is not a court. The Commission was 

created pursuant to state law to provide for an accessible and affordable system of review of 

valuation decisions. Under such circumstances, applying the standard devised by the Nebraska 

Supreme Court to the Commission would be presumptuous and ill-advised. 

Therefore, the Commission must adopt a standard applicable to cases it hears and 

decides. This standard must be in keeping with the precept that tax laws are to be strictly 

construed, and construed in the light most favorable to the taxpayer. See, e.g., Nebraska Annual 
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Conference of the United 1vlethodist Church v. Scotts Bluff County Board of Equalization, 243 

Neb. 412, 416, 499 N.W.2d. 543, 547 (1993), and Sioux City and Pacific R.R. v. Washington 

County, 3 Neb. 30, 32 (1873). In determining that standard, resort must be made to the language 

of the statute. The Nebraska Supreme Court has often held that statutory construction is a simple 

task. The Court has held "Jn construing a statute, it is presumed that the Legislature intended a 

sensible rather than an absurd result. .. Statutory language is to be given its plain and ordinary 

meaning ... " Metropolitan Utilities Dist. v. Twin Platte Natural Resources Dist., 250 Neb. 442, 

451, 550 N.W.2d 907, 913 (1996). 

Therefore, the standard is that set forth in the statute. The word "arbitrary" is defined in 

the Webster's New Collegiate Dictionary (1981) as ''arising from will or caprice; selected at 

random or without reason;" and "unreasonable" is defined as "not governed by or acting 

according to reason, not conformable to reason; absurd; exceeding the bounds of reason or 

moderation." Under these definitions, the Commission must affirm the decision of a county 

board of equalization unless that decision was determined by will or caprice or selected at 

random; or if the board's decision was not governed by reason; was absurd; or exceeded the 

bounds of reason or moderation. 

CONCLUSIONS OF LAW 

The Commission must, for the reasons set forth above, and pursuant to Neb. Rev. Stat. 

§ 77-1510 (Reissue 1996), hereby does conclude as a matter of law that the action of the 

Lancaster County Board of Equalization should be affirmed. 



ORDER 

IT IS THEREFORE ORDERED: 

1. That the decision of the Lancaster County Board of Equalization which denied 

Taxpayers' protest is affirmed. 
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2. That Taxpayers' real property known in the Lancaster County Assessor's Office as Parcel 

No. l l-12-307-005-000, Lancaster County, Nebraska, more commonly known as 1840 

Knox Street, shall be valued as follows for tax year 1996: 

Total (Land and Improvements) $679,500 

4. That Taxpayers' real property known in the Lancaster County Assessor's Office as Parcel 

No. l l-12-307-006-000, Lancaster County, Nebraska, more commonly known as 1800 

Knox Street, shall be valued as follows for tax year 1996: 

Total (Land and Improvements) $1,710,000. 

5. That Taxpayers' real property known in the Lancaster County Assessor's Office as Parcel 

No. 1 l-12-307-007-000, Lancaster County, Nebraska, more commonly known as 1830 

Knox Street, shall be valued as follows for tax year 1996: 

Total (Land and Improvements) $561,500 

6. That this decision, if no appeal is filed, shall be certified within thirty days to the 

Lancaster County Treasurer, and the Lancaster County Assessor, pursuant to Neb. Rev. 

Stat. §77-1511 (Reissue 1996). 
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7. That each party is to bear its own costs in this matter 

IT IS SO ORDERED. 

Dated this 12th day of September, 1997. 

Mark P. Reynolds, Chairman 

Seal 




