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Reynolds, Chairman, for the Commission: 

SUMMARY OF DECISION 

The Commission grants Appellee's Motion to Dismiss for failure of the property owner 

to be present at the hearing on the merits of the appeal. This Order of Dismissal results in the 

decision of the Howard County Board of Equalization regarding the assessed value of the subject 

property being affirmed. 
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NATURE OF THE CASE 

Marvin G. Lukasiewicz ("Protestor") filed a protest with the Howard County Board of 

Equalization ("County"), challenging the assessed valuation of certain residential real property 

("subject property") located in the Village of Farwell, Howard County, Nebraska. County 

denied the protest, from which decision Protestor appealed. 

DUTIES OF THE PARTIES 

A taxpayer who is dissatisfied with the county assessor's determination of assessed value 

ofreal property must file a written protest with County. Neb. Rev. Stat. §77-1502 (1997 Supp.). 

A county board of equalization must, between June 1 and July 25 of each year, fairly and 

impartially equalize the values of all items of real property in the county "except agricultural and 

horticultural land ... "so that all real property is assessed uniformly and proportionately. Neb. 

Rev. Stat. §77-1504 (1997 Supp.). 

"For purposes of equalization of the valuation of any protested real property, the county 

board of equalization shall make its adjustment so that the value of the protested property 

compares to the average level of value of the class or subclass of property in which the protested 

property is categorized." Neb. Rev. Stat. §77-1504 (1997 Supp.). 

EVIDENCE BEFORE THE COMMISSION 

Judicial notice was taken, without objection, of the pleadings in Case File 97R-1; the 

Marshall Swift Residential Cost Handbook; the Nebraska Assessor's Reference Manuals, 

Volumes 1 and 2; the Nebraska Constitution; the Nebraska State Statutes; Title 442 of the 
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Administrative Code (Tax Equalization and Review Commission's Rules and Regulations); the 

standard reference work Property Assessment Valuation, Second Edition; the standard reference 

work Property Appraisal and Assessment Administration; the standard reference work Glossa,y 

for Property Appraisal and Assessment; the Property Tax Division of the Department of 

Revenue's published 1997 ratios and measures of central tendency which are published pursuant 

to Neb. Rev. Stat.§77-1327(6); the 1997 County Profiles for Howard County; the 1997 

Equalization Proceedings of the Tax Equalization and Review Commission; and the Uniform 

Standards of Profession Appraisal Practices, 1997 Edition. The Commission also received 

certain Exhibits as set forth below. 

ANALYSIS 

Protestor alleged on the Appeal Form filed with the Commission that a trust created by 

the Protestor owned the subject property, and provided documentation to that effect. Protestor 

signed the Appeal Form. The Appeal Form specifically states "Under penalties of law, I 

declare that the information stated on this appeal form is, to the best ofmy knowledge and 

belief, true and correct." (Emphasis in original.) The County filed an Answer to the appeal, 

and the Commission accordingly issued an Order for Hearing and·Notice of Hearing. The Order 

required, among other things, that the parties exchange "all documentary, photographic and other 

evidence which the party may or will offer into the record, a list of all expert witnesses who may 

or will testify on the party's behalf, and all documents or information which that expert witness 

may or will refer to .... " The information was to be served at least seven (7) days prior to the 

hearing and a copy of the information was to be served on the Commission. 
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County failed to provide copies of its documents to the Protester as required by the 

Order. It appears that County directed Sheriff's Deputies to serve a copy of its evidence on the 

Protester sometime between one and three days prior to the hearing. Under other circumstances 

the Commission would question the propriety of this action from a number of perspectives. It 

should also be noted that the Commission was not provided with copies of the County's 

documents until the day and time of the hearing. 

The failure of the County to provide copies of its exhibits was raised at the hearing. 

Protester, who is not an attorney, did not object to the Commission's receipt of the County's 

documents. The Commission received those documents into evidence for one purpose: the 

documents establish that the Protester is not the owner of the subject property. Those documents 

establish that the subject property was seized by the United States Internal Revenue Service. 

(Exhibit 6, page 2.) The property was offered for sale by sealed bid on July 26, 1995. (Exhibit 

6, page 2.) The property was therefore seized prior to that date. The Nebraska Supreme Court 

has held repeatedly that a rebuttable presumption of validity attaches to the actions of 

administrative agencies. Dillard Dept. Stores v. Polinsky, 247 Neb. 821, 825, 530 N. W. 2d 637, 

641 ( 1995). There being no evidence to the contrary, the Commission must conclude that the 

seizure was made in compliance with applicable federal and state laws. Therefore the Appellant 

has been on notice since at least July of 1995 that his legal interest in the subject property had 

been or would be extinguished. Exhibit 6 at page 2 contains a "Certificate of Sale of Seized 

Property." This document establishes that the property was sold on June 12, 1997. Any legal 

interest in and to the subject property which the Appellant may have had, or which Burr Acres 

Trust Co., may have had, was clearly extinguished on that date. Protester, however, as set forth 
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above and under penalty of law, stated that on July 28, 1997, Burr Acres Trust Co. held legal 

title to the property. 
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The Commission, as also set forth above, issued a Order for Hearing and Notice of 

Hearing. Only Protestor and County were therefore notified of the day and time of hearing as 

they were the only parties identified in the Commission's records. The owner of the property, 

the individual identified in Exhibit 6, had no notice of the proceedings. Neb. Rev. Stat. §77-

1513 (Reissue 1996) provides that any person may challenge the assessed value of the property 

of another. Pursuant to Neb. Rev. Stat. §77-1510 (Reissue 1996), if the Commission finds after 

a hearing that the property is undervalued, the Commission may raise the assessed value of the 

subject property. To insure that the property owner's "Due Process" rights are protected against 

this eventuality, the Commission has determined that the owner of the prope1ty must be notified 

of an appeal. Title 442, Nebraska Administrative Code, Chapter 5, Section 003.03. The 

Commission has also determined that the property owner must be present at the hearing. Title 

442, Nebraska Administrative Code, Chapter 4, Section 12. 

The County, having been served with notice of the day and time of hearing, appeared 

with its witnesses, and was prepared to defend the decision of the County Board of Equalization. 

Given the fact that the property owner was not present, and given the fact that the property 

owner was not present due to the misinformation preseJ;J.ted by the Protestor, County moved for a 

dismissal. 

The Commission specifically notes that the County had knowledge of the transfer of title 

to the property as early as June 13, 1997, when the Certificate of Sale of Seized Property was 

filed in Register of Deeds Office. Exhibit 6, page 3. The County clearly had actual knowledge 
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of the transfer on or about February 11, 1998, as the Form 521 shows that date as the date the 

deed between the IRS and the purchaser was filed. Exhibit 6, page 1. A copy of that transfer 

statement must be filed with the County Assessor. Neb. Rev. Stat. §76-214 (Reissue 1996). The 

County, under these circumstances, should have brought this matter to the Commission's 

attention. The fact that it did not do so cannot be condoned. 

The Commission took the motion under advisement, and the motion now comes on for 

decision. 

FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider only that evidence which 

has been made a part of the record before it. No other information or evidence may be 

considered. Neb. Rev. Stat. §77-5016 (3) (1997 Supp.). The Commission may, however, 

evaluate the evidence presented utilizing it's experience, technical competence, and specialized 

knowledge. Neb. Rev. Stat. §77-5016 (5) (1997 Supp.) 

From the pleadings and the evidence contained in the record before it, the Commission 

finds and determines as follows: 

1. That the Protestor is not the owner of the subject property. 

2. That the owner of the subject property was not notified of the hearing on the merits of 

Protestor' s appeal. 

3. That the owner of the subject property was not notified of the hearing due to the 

misinformation provided by the Protestor. 
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4. That the parties have been afforded the opportunity to present evidence and argument as 

required by Neb. Rev. Stat. §77-5015 (Reissue 1996). 

5. That as a result of the misinformation provided to the Commission by the Protestor, the 

Commission would be required to continue the hearing on the merits in order to allow the 

property owner to be notified of the hearing, and for that property owner to be afforded 

the opportunity to be present at the hearing. 

6. That the County, by moving for a dismissal, recognized this fact, and implicitly objected 

to any motion to continue. 

7. That the Commission had traveled to the City of Grand Island, in Hall County, Nebraska 

for the purpose of hearing this and other cases. 

8. That a continuance, if ordered, would result in the Commission either having to travel 

again to the City of Grand Island, or in the alternative, to require the parties to travel to 

the City of Lincoln, which is where the principal offices of the Commission are located 

under Neb. Rev. Stat. §77-5006 (Reissue 1996). 

9. That if such a continuance was ordered, the effect would be to impose additional expense 

on the County by requiring its legal representatives to travel to either Grand Island or 

Lincoln. 

10. That under these circumstances, the motion to dismiss should be granted. 
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JURJSDICTION 

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev. 

Stat. §77-5007 (1997 Supp.). 

STANDARD OF REVIEW 

The Commission must affirm the decision of the county board of equalization unless the 

appellant demonstrates by a preponderance of the evidence that the decision made by the county 

board of equalization was not governed by reason, was absurd, exceeded the bounds of reason or 

moderation, or was made in disregard of the facts or circumstances and without some basis 

which would lead a reasonable person to the same conclusion. Title 442, Nebraska 

Administrative Code, Chapter 5, Section 018. See also Harrison Square v. Smpy Cty. Bd. Of 

Equal., 6 Neb. App. 454 (1998). 

CONCLUSIONS OF LAW 

1. The Commission is obliged to provide every appellant with the opportunity to present 

evidence and argument in his or her behalf. 

"If the taxpayer be given an opportunity to test the validity of the 

, tax at any time before it is made final, whether the proceedings for 

review take place before a board having a quasi judicial character, 

or before a tribunal provided by the state for the purpose of 

determining such questions, due process of law is not denied. It 

was held by this court in Pittsburgh, C. C. & St. L. R .. Co. v. 



Backus, 154 U.S. 421, 426, 38 L. E. 1031, 1036, 15 Sup. Ct. Rep. 

1114, that a hearing before judgment, withfull opportunity to 

present the evidence and the arguments which the party deems 

important, is all that can be adjudged vital. 

Hodge v. Muscatine County, 196 U.S. 276, 282, 25 S. Ct. 237, 240 (1905). [Emphasis 

added.] 

2. The opportunity which must be afforded to the appellant must be appropriate to the 

nature of the case. Howard v. City of Lincoln, 243 Neb. 5, 12, 497 N.W.2d 53, 58 

(1993). 
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3. That the Commission is authorized by Neb. Rev. Stat. §77-5018 (1997 Supp.) to "issue 

decisions and orders which are supported by the evidence and appropriate for resolving 

the matters in dispute." 

4. That nothing in the state constitution, state statutes, or rules and regulations of the 

Commission compels the Commission to allow or permit conduct which is based on 

misinformation which is so egregious as to deny the due process rights of a property 

owner. 

5. That the Commission must, and hereby does, conclude as a matter of law that under the 

facts and circumstances set forth above, the Commission has afforded adequate and 

appropriate due process to the Appellant, and nothing further is required. 

6. That the Commission must, and hereby does, conclude as a matter of law that an order of 

dismissal under these circumstances does not violate the due process rights of the 

Appellant. 
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ORDER 

IT IS THEREFORE ORDERED, ADWDGED AND DECREED as follows: 

1. That this appeal is dismissed with prejudice. 

2. That the decision of the Howard County Board of Equalization which denied Protester's 

protest is affirmed. 

2. That the subject property known as Lots 1 and 2, Block 4, 41
h Addition to Posen, now 

known as Farwell, Howard County, Nebraska, more commonly known as 205 Kearns 

Avenue, Farwell, Nebraska, shall be valued as determined by the Howard County Board 

of Equalization for tax year 1997: 

Land 

Improvements 

Total 

$ 675 

$44,007 

$44,682 

3. That this decision, if no appeal is filed, shall be certified within thirty days to the Howard 

County Treasurer, and the Howard County Assessor, pursuant to Neb. Rev. Stat. §77-

1511 (Reissue 1996). 

4. That this decision shall only be applicable to tax year 1997. 
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4. That each party is to bear its own costs in this matter 

IT IS SO ORDERED. 

Dated this I51h day of April, 1998. 

Mark P. Reynolds, Chairman 

Seal Robert L. Hans, Commissioner 




