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Edwards, Commissioner, for the Commission: 

SUMMARY OF DECISION 

The Commission affirms the decision of the Seward County Board of Equalization which 

denied Taxpayer's protest and denies Taxpayer's request for a reduction in assessed value of the 

subject property. 
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NATURE OF THE EASE 

Locust Apartments ("Taxpayer") owns certain low-income, subsidized multi-family real 

property located in the City of Seward, Seward County, Nebraska. Taxpayer filed a protest with 

the Seward County Board of Equalization ("County") alleging that "Assessor's valuation is 

based on the cost approach only. No weight has been given to the income approach or the 

market approach." By way of relief, Taxpayer requested that the proposed 1997 valuation of 

$505, 185 be reduced with no specific dollar amount given. County denied the protest, from 

which decision Taxpayer appeals. 

EVIDENCE BEFORE THE COMMISSION 

Judicial notice was taken, without objection, of the pleadings in Case File 97R-56; 

Marshall Swift Residential Cost Handbook; Marshall Commercial Valuation Service; the 

Nebraska Assessor's Reference Manuals, Volumes 1 and 2; the Nebraska Constitution; the 

Nebraska State Statutes; Title 442, Nebraska Administrative Code (the Tax Equalization and 

Review Commission's Rules and Regulations); three standard reference works published by the 

International Association of Assessing Officers: Property Assessment Valuation, Second Edition 

( 1996); Property Appraisal and Assessment Administration ( 1990); and Glossary for Property 

Appraisal and Assessment (1997); the Property Tax Division of the Department of Revc:nue's 

1997 Ratios and Measures of Central Tendency which are published pursuant to Neb. Rev. 

Stat.§77-1327(6); the 1997 County Profiles for Seward County; the 1997 Equalization 

Proceedings of the Tax Equalization and Review Commission; the Uniform Standards of 
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Projessional 4ppraisal Practices, 1997 Edition; Title 298, Nebraska Administrative Code (the 

Nebraska Real Estate Appraiser Board's Rules and Regulations); the Nebraska Real Estate 

Appraiser Board Certification Requirements; and the Nebraska Real Estate Appraiser Board 

Education Core Curriculum. The Commission also received certain exhibits and testimony 

during the course of the hearing. 

ISSUES BEFORE THE COMMISSION 

Neb. Rev. Stat. §77-1502 (Reissue 1996) requires a taxpayer to identify the issues to be 

presented to the County Board of Equalization. The Commission's jurisdiction is limited to 

those issues presented to the County Board of Equalization. Neb. Rev. Stat. §77-1511 (Reissue 

1996). The issues before the Commission in this appeal are, therefore: 

1. Was the Assessor's determination of the fair market value as of assessment date 

of $505, 185 flawed as a result of relying on the cost approach to value appraisal 

methodology. 

2. Was the County Board of Equalization action arbitrary or unreasonable in 

accepting the Assessor's recommendation of $505, 185 as the fair market value 

based on the cost approach to value. 

FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider only that evidence which has 

been made a part of the record before it. No other information or evidence may be considered. 

Neb. Rev. Stat. §77-5016 (3) (Reissue 1996). The Commission may, however, evaluate the 



-4-

evidence presented utilizing it's experience, technical competence, and specialized knowledge. 

Neb. Rev. Stat. §77-5016 (5) (Reissue 1996). 

From the pleadings and the evidence contained in the record before it, the Commission 

finds and determines as follows: 

A. 

PROCEDURAL FINDINGS 

1. That Taxpayer is the owner of record of certain low-income, federally subsidized, multi-

family real property as legally described in the petition ("subject property"). 

2. That the Seward County Assessor ("Assessor") proposed valuing the subject property for 

purposes of taxation in the amount of $505, 185 as of January 1, 1997 ("assessment 

date"). 

3. That Taxpayer timely filed a protest of the proposed valuation, and requested that the 

subject property value be lowered without stating a specific dollar amount. (El). 

4. That the basis of the protest was the allegation that the Assessor's valuation was based on 

the cost approach only. 

5. That the County denied the protest. 

6. That thereafter, the Taxpayer timely filed an appeal of the County's decision to the 

Commission. (Appeal Form). 

B. 
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS 

1. That the subject property is a low income housing facility which is subsidized by the 

federal Department of Housing and Urban Development ("HUD") and which was built in 
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1991 as shown on the building permit. (E22). 

2. That the subject property consists of two 2-story buildings with 8 units each, for a total of 

16 units available for rent. 

3. That the land valuation is not an issue since Taxpayer's Appraiser assigned a value of 

$18,000 to the land in the cost approach. (E2:19) County's land value is $15,875. 

Further that no requested land valuation adjustment appears on the Form 422. (El). 

4. That Taxpayer's Appraiser completed all three professionally accepted methods of 

determining fair market value. 

5. That Taxpayer's Appraiser determined a Replacement Cost New (RCN) for the subject 

property improvements of $682,530 using the Cost Approach and Marshall Valuation 

Service. (E2: 18; 19). 

5. That Taxpayer's Appraiser allocated 3% physical depreciation and no functional 

depreciation to the subject property improvements. (E2: 19). 

6. That Taxpayer's Appraiser determined that the subject property improvements "suffers 

from approximately $300,000 in external obsolescence" due to it's location in Seward, 

Nebraska. (E2: 19). 

7. That the record is devoid of any documentation or further evidence to support which 

process or methodology was used to determine the $300,000 external obsolescence figure 

used by Taxpayer's Appraiser. 

8. That Taxpayer's Appraiser's opinion of value using the cost approach was $400,000 for 

both land and improvements. (E2:19). 



9. That County's cost approach, found in the property record card, shows an RCN of 

$556,571, for subject property improvements, using the Marshall Valuation Service, 

January 1, 1996 edition, as noted at top of property record card .. ( E21:3) 

10. That County's cost approach utilized 12% depreciation, which is not identified as 

"physical", "functional", or "accrued" depreciation. (E21 :3). 

11. That County's cost approach determined no "external obsolescence" for the subject 

property. (E21:3). 
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12. That County determined the fair market value for the subject property as of January 1, 

1997, including both land and improvements was $505, 185 relying on the cost approach 

appraisal method. 

13. That "The cost approach usually works best for newer improvements, because 

construction costs are easier to estimate and there is less depreciation. This approach is 

especially useful for appraisal of properties for which sales and income data are scarce." 

Property Assessment Valul:!-tion, 2nct, p.127. 

14. That from testimony given, the County hired a licensed, Nebraska Certified General 

Appraiser to prepare an opinion of value using the Income Approach Method and an 

opinion of value using the Sales Comparison Approach Method to support their 

determination of the Fair Market Value using the Cost Approach Method. 

15. That Taxpayer's Appraiser submitted an opinion of value using the Income Approach, 

resulting in a value of $338,000. 

16. That Taxpayer's Appraiser used income approach calculation components that he arrived 

at from a source that owns an apartment complex in Seward. Whether the "comparable" 
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from which he derived his information is also a federally subsidized multi-family 

complex, located in the same area or comparable in any other characteristics is not a part 

of the record. (E2:25). 

17. That Taxpayer's Appraiser determined from a third party what the "Market Rent" for the 

subject property would be; he determined that although the subject property tenants do 

not actually pay utilities, they should and adjusted accordingly; and that the vacancy rate 

should be 10% to 15% and he used 10%. (E2:25:26). 

18. That Taxpayer's Appraiser determined that subject property expenses were in excess of 

acceptable market expenses, and calculated expenses without utilities and then deducted 

another $5,000. (E2:26). 

19. That the Taxpayer's Income Approach is flawed in that the adjustments made by 

Taxpayer's Appraiser lack sufficient documentation to support his conclusions. 

20. That County's Appraiser's Income Approach is also flawed due to errors in the 

calculations resulting in an opinion of value that is not supported by the evidence. 

21. That Taxpayer's Appraiser completed a Market Data Approach to Value resulting in an 

opinion of value of $340,000. (E2:24). 

22. That Taxpayer's Appraiser utilized an Effective Gross Income Multiplier calculation 

(which is a combination market/income approach) of 5.50 resulting in a value of 

$364,000. (E2 l :23). 

23. That Taxpayer's Appraiser utilized a Sales Per Unit approach using $20,000 per unit 

resulting in a value of $320,000. (E2:23). 



24. That Taxpayer's Appraiser used five comparable sale properties, two of which are not 

from Seward. (E2:23). 
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25. That Sale #1 is an old house converted to 11 apartments; located in Crete, NE.; sold for 

$105,000. (E2:21). 

26. That Sale #2 is a 69 year old brick school converted to 5 apartments; located in Panama, 

NE.; sold for $82,000. (E2:21). 

27. That Sale #3 is a 30 year old complex with 16 apartments; located in Seward, NE.; sold 

for $300,000. (E2:21). 

28. That Sales #4 and #5 are 18 year old complexes with 4 apartments each; located in 

Seward, NE.; sold for $145,000. (E2:21). (These were student housing for a local 

college) 

29. That Taxpayer's Appraiser discounted Sale #1 because it was a "conversion". 

30. That from the record before the Commission, the only sale that is comparable to the 

subject property is Sale #3. It is a 16 unit complex and is located in Seward, however, it 

is 30 years old. 

31. That there have been 14 sales of Seward apartment properties since 1988. (E 16). 

32. That there have been 6 sales of Seward apartment properties since 1993. Further that 

only three of those sales are comparable to the subject property in number of rentable 

units. (E9). 

33. That County's Appraiser calculated an Effective Gross Income Multiplier of 7.75 

resulting in an opinion of value of $541,000. (E19). 
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34. That County's Appraiser'- used the Sale Price Per Unit using the median sale per unit at 

$32,500 per unit resulting in a value of $520,000. He also calculated a Sale Price Per 

Unit using the Ave-2 closest age unit at $35,750 resulting in a value of$572,000 (El9). 

35. That County's Appraiser's sales approach methods resulted in values that support the 

County's cost approach method opinion of value of $505,185 with an opinion of value 

using the Sales Comparison Approach of $541,00. (E 19). 

36. That three to six comparable sales from 1993 through 1997 do not constitute an adequate 

sample base from which to make sound representative valuation conclusions under 

professionally accepted appraisal practices .. 

3 7. That the Commission concludes that the Seward County Assessor's determination of 

value was made in accordance with professionally accepted mass appraisal methods. 

38. That the Commission concludes that the Seward County Board of Equalization's 

determination of value was made in accordance with professionally accepted mass 

appraisal methods. 

39. That nothing in the record demonstrates that the County Assessor's use of the Cost 

Approach Appraisal Method to determine the fair market value of the subject property as 

of assessment date at $505, 185 was arbitrary or unreasonable. 

40. That nothing in the record demonstrates that the County Board of Equalization's reliance 

on the Cost Approach Appraisal method, as recommended by the County Assessor, to 

establish the fair market value of the subject property, as of January 1, 1997, at $505,185 

was unreasonable or arbitrary. 
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41. That from the record before the Com.mission, the actual or fair market value of the subject 

property as of the assessment date was $505,185. 

ANALYSIS 

The subject property is a federally subsidized, low income multi-family housing facility 

in Seward, Nebraska. It was built under a Housing and Urban Development ("HUD") contract. 

The specifics of this contract were not part of the record before the Commission. However, from 

the "general, technical, or scientific facts within its specialized knowledge" the Commission is 

aware that there are some advantages to owning HUD low income housing projects. Some of 

which are: the rents are guaranteed; the mortgage loans are for longer periods of time than 

conventional mortgages; the interest rates are lower than market interest rates; and there are some 

income advantages i.e. depreciation, income tax credits. There may also be some restrictions 

regarding the selling of the property included in the HUD contract as testified to by Taxpayer's 

Appraiser. 

The subject property is located in Seward, Nebraska which is approximately 25 miles 

west of Lincoln, Nebraska. The subject property consists of two buildings with 8 apartment units 

in each. A building permit for construction was issued in September 1991 at an estimated cost of 

$267,000 for each building or a total of $534,000. The record is not clear as to the exact date 

construction was completed. 

The Taxpayer's allegation that the Assessor's reliance on the cost approach method to 

value the subject property was improper and reached a determination of fair market value that 

was erroneous is the issue of this appeal. Taxpayer's expert, a licensed Nebraska Certified 



-11-

General Appraiser, submitted an Appraisal found at Exhibit 2. 

Taxpayer's Appraiser determined a Replacement Cost New (RCN) for the subject 

property improvements of $682,530 using the Cost Approach and the Marshall Valuation 

Service. (E2: 18; 19). He calculated a 3% physical depreciation and no functional depreciation. 

He further determined that the subject property improvements suffered approximately $300,000 

in external obsolescence due to it's location in Seward, Nebraska. (E2: 19). No documentation or 

further evidence was offered to indicate which process or methodology was used to determine 

the figure of$300,000 for external obsolescence. Nothing in the record indicates if Seward 

suffers from an over supply of subsidized low income housing, or if there is an excess number of 

market rent apartment complexes showing great vacancy rates. He determined a land value of 

$18,000 while the County attributed $15,875 to the land component of the subject property. 

Therefore, the land valuation was not considered an issue before the Commission. The final 

opinion of value for the subject property using the cost approach as determined by Taxpayer's 

Appraiser was, $400,000. 

The County's cost approach determined an RCN of $556,571 for the subject property 

improvements, using the Marshall Valuation Service, January 1996 edition. (E2 l :3). The 

County calculated 12% depreciation, but did not identify which type it was, physical, functional, 

or accrued. The County attributed no "external obsolescence" factor to the subject property. The 

improvements value after depreciation was $489 ,310. The fair market value of the subject 

property as determined by the County using the cost approach was $505,185. 

The County hired a licensed Nebraska Certified General Appraiser to complete an 

Income Approach opinion of value and a Sales Comparison Approach opinion of value to 
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supp9rt their Cost Approach value. 

Taxpayer's Appraiser completed an income approach using calculation components that 

he arrived at from a source that owns an apartment complex in Seward. Whether the 

"comparable" from which he derived his information is also a subsidized complex, located in the 

same area, or comparable in any other characteristics is not known. (E2:25). He also determined 

from a third party what the "Market Rent" for the subject property would be. Although the 

subject property tenants do not actually pay utilities, Taxpayer's Appraiser determined that they 

should and adjusted accordingly. He added $5,000 to the expenses because he determined that 

the subject property expenses were in excess of acceptable market expenses. He also determined 

that the vacancy rate should be 10% to 15% and used 10%. No market study or rent analysis, 

vacancy information of any kind or any other data was offered to support his determinations. 

The Commission considers his Income Approach result flawed in that the adjustments lack 

sufficient documentation to support his conclusions of value. "It is well established that the 

value of the opinion of an expert witness is no stronger than the facts upon which it is based." 

Bottorf v. Clay Cty. Bd. Of Equal., 7 Neb. App. 162, 167 (1998). 

The County's Appraiser also completed an income approach opinion of value and it was 

also flawed due to errors in the calculation resulting in an opinion of value that is not supported 

by the evidence. The Nebraska Court of Appeals recently had the opportunity to address this 

issue in Crafton v. Union Pacific RR. Co.,7 Neb. App. 793 (1998). The Court held in that case 

that: "Expert testimony should not be received if it appears that the expert is not in possession of 

such facts as will enable the expert to express a reasonably accurate conclusion, and where the 

opinion is based on facts shown not to be true, the opinion lacks probative value." Id., at 800. 
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The Taxpayer's Appraiser completed a Market Data Approach to Value using two 

income methodologies. The Taxpayer's Appraiser utilized an Effective Gross Income Multiplier 

("GIM") calculation using a 5.50 GIM resulting in a value of $364,000. "A Gross Income 

Multiplier is calculated by dividing the sales price by the property's gross income at the time of 

sale." Property Assessment Valuation, 2nd, p.118. A GIM was calculated for each of the five 

sales used. He then determined one GIM from the range indicated, which was 5.50. 

He also calculated a Sales Per Unit approach using $20,000 per unit resulting in a value 

of $320,000. "The Sales Per Unit is calculated by dividing the sales price by the number of 

units." Property Assessment Valuation, 2nd, p.104. His final opinion of value using the Market 

Data Approach was $340,000 

Taxpayer's Appraiser used five comparable sale properties to reach his opinion of value 

using the market approach (sales comparison approach). Only one of the five sales met the test 

of comparability as set forth in Property Assessment Valuation, 2nd ,which states in pertinent 

part: 

"The elements of comparison (property characteristics) for 

improvements include the following: overall quality; architectural 

attractiveness; age; size; amenities; functional utility; and physical 

condition" (p. 98) and other elements of adjustment are "Financing; 

Time Adjustment (Market Conditions); Location; and Physical 

Condition. (pgs. l 06; 107). 

Sale #1 is an old house converted from single family residence to 11 apartments, located 

in Crete, NE. (E2:21). Ta:x:payer's Appraiser disqualified this sale because of the conversion. 
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. Definition ofConversion is: "Changing a property's particular use or ownership, such as 

converting a large residence into offices." Glossary for Property Appraisal and Assessment, pg. 

31. A conversion means that a single family residence or some structure designed and built for 

some other purpose has been altered to a new use. The best definition comes from the standard 

Webster's Seventh New Collegiate Dictionary which states in pertinent part. "The act of 

converting; the process of being converted; something converted from one use to another." In 

this case, a large old single family house has been "converted" to multi family units. This may 

result in functional depreciation due to plumbing, wiring, room configuration etc. "Functional 

obsolescence is the loss of value in a property improvement due to changes in style, taste, 

technology, needs, and demands. Functional obsolescence exists where a property suffers from 

poor or inappropriate architecture, lack of modem equipment, wasteful floor plans, inappropriate 

room sizes, inadequate heating or cooling capacity, and so on. It is the inability of a structure to 

perform adequately the function for which it is currently used." Property Assessment Valuation, 

2nd, pg. 154. 

Sale #2 is a 69 year old brick school converted to 5 apartments located in Panama, NE. 

This sale was not disqualified by the Appraiser due to being a conversion. However, it has little 

comparability to the subject property for the reasons of age and that it was also a conversion. In 

this case it is a building designed for school purposes "converted" to multi-family residential 

units. This would usually result in inherent functional depreciation due to design. 

Sale #3 is a 30 year old complex with 16 apartment units located in Seward, NE. This 

sale is the most comparable to the subject property. It has the same number of apartment units, 

was built as an apartment complex and is located in Seward, NE. It is 30 years old and the 
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subject is approximately five or six years old. 

Sales #4 and #5 are four apartment unit complexes that were student housing for a local 

college prior to sale. No information as to how they are managed, as one unit or as two 

individual units, was offered. These are located in Seward but are only four plexes and are 18 

years old. 

The selection of comparable sales is critical to the accuracy of an opinion of value for a 

subject property. If the comparable characteristics are not very similar, i.e. age, size, quality, and 

condition, or the major adjustment factors of financing, time (market conditions), location, and 

condition are not similar and no adjustments are made for characteristics that differ, the resultant 

value is skewed. 

Exhibit #16 lists 14 sales of Seward Apartment sales since 1988. There have been 6 

sales of Seward Apartment properties since 1993, and only three of those sales are comparable to 

the subject property in number of apartment units. 

County's hired Appraiser also calculated an Effective Gross Income Multiplier of 7.75 

using the sales in Exhibit 16. His choice of the comparable sales results in a higher GIM. His 

valuation using the GIM was $553,000. He also calculated a Sale Price Per Unit using two 

criteria. First he used the "Median Sale per Unit" of $32,500 which results in a value of 

$520,000. He also calculated the Sale Per Unit using the A ve-2 closest age which results in a 

value of $572,000. His opinion of the fair market value using the Comparable Sales Approach 

was $541,000. (E19) 

The County's Appraiser's sales approach methods resulted in opinions of value that 

support the County's cost approach method opinion of value. However, the use of three to six 



-16-

comparable sales ranging in .sale date from 1993 through 1997 do not constitute an adequate 

sample base from which to make sound representative valuation conclusions under the facts in 

the instant case, (i.e. lack of critical information regarding the factors of comparability). This 

does not meet professionally accepted mass appraisal standards. 

"The cost approach usually works best for newer improvements, because 

construction costs are easier to estimate and there is less depreciation. This approach is 

especially useful for appraisal of properties for which sales and income data are scarce." 

Property Assessment Valuation, 2nd, p. 127. 

From the record before the Commission, the income approach appraisals of both equally 

qualified experts were flawed resulting in opinions of value not supported by the evidence. 

Taxpayer's Appraiser's Direct Sales Comparison Approach used comparables that were not very 

comparable and were not adjusted for any differences. Because they were smaller and sold for 

much less than larger, newer properties, the resulting opinions of value were lower. County's 

Sales Comparison Approach relied on a small sales base even if all sales listed were considered 

"comparable" sales. Reducing the sales to those in Seward and between 1993 and 1997 made the 

sales more comparable, but an even smaller base from which to make defendable, sound 

representative valuation conclusions under professionally accepted appraisal practices. 

The cost approach as calculated by Taxpayer's Appraiser has no evidence to support his 

contention that the subject property valuation should be reduced $300,000 due to "external 

obsolescence" because it is located in Seward. This property was constructed in 1991 by the 

current owners under a contract with HUD. A reasonable investor would not be expected to 

spend in excess of $540,000 if the ability to generate adequate income to give a "return on" the 



investment and a "return of'.the investment does not ex.ist. · 

The Commission concludes that the County's determination of value was made in 

accordance with professionally accepted mass appraisal methods. 
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From the record before the Commission, the Taxpayer has adduced insufficient evidence 

to show that the Seward County Assessor was unreasonable or arbitrary in relying on the cost 

approach method in determining the fair market value of the subject property at $505, 185 as of 

January 1, 1997. 

From the record before the Commission, the Taxpayer has adduced insufficient evidence 

to show that the Seward County Board of Equalization was unreasonable or arbitrary in relying 

on the Assessors recommendation, based on the cost approach method, in determining the fair 

market value of the subject property at $505, 185 as of January 1, 1997. 

The Commission concludes, from the record before it, that the fair market value of the 

subject property as of January 1, 1997 is $505,185. 

JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev. 

Stat. §77-5007 (1997 Supp.). 

STANDARD OF REVIEW 

The Commission is required by Neb. Rev. Stat. §77-1511 (Reissue 1996) to affirm the 

decision of the County unless evidence is adduced establishing that the action of the County was 

unreasonable or arbitrary. The Nebraska Court of Appeals, in interpreting this statute, has held 
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thai "There is a presumptio.n that a board of equalization has faithfully _performed its official 

duties in making an assessment and has acted upon sufficient competent evidence to justify its 

action. That presumption remains until there is competent evidence to the contrary presented, 

and the presumption disappears when there is competent evidence on appeal to the contrary. 

From that point on, the reasonableness of the valuation fixed by the board of equalization 

becomes one of fact based upon all the evidence presented. The burden of showing such 

valuation to be unreasonable rests upon the taxpayer on appeal from the action of the board." 

Kawasaki Motors v Lancaster Cty. Bd. Of Equal., 7 Neb. App. 655 ( 1998). 

CONCLUSIONS OF LAW 

First, from the record before it, the Commission concludes as a matter of law that it has 

jurisdiction over both the parties and the subject matter of this appeal. The Commission further 

concludes as a matter of law that Taxpayer has not met its burden of proof as required by 

Kawasaki, supra. The Commission must therefore conclude that the decision of the Seward 

County Board of Equalization should be affirmed. 

ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows: 

1. That the decision of the Seward County Board of Equalization which denied Taxpayers' 

protest is affirmed. 

2. That Taxpayer's multi-family real property legally described as Lots 4-8 & W Yz Lot 9 

and vacant alley to the E line ofW Yz of Lot 9, Block 53, HM & R Addition to City of 
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Seward, Sev.-:ud Cou.e.ty, Nebraska, also known as Locust Apartments, shall be valued as 

follows for tax year 1997: 

Land $ 15,875 

Improvements $489,310 

Total $505,185 

3. That this decision, if no appeal is filed, shall be certified within thirty days to the Seward 

County Treasurer, and the Seward County Assessor, pursuant to Neb. Rev. Stat. §77-

1511 (Reissue 1996). 

4. That this decision shall only be applicable to tax year 1997. 

5. That each party is to bear its own costs in this matter. 

IT IS SO ORDERED. 

Dated this 17th day of February, 1998. 

Mark P. Reynolds, Chairman 

Ja 

Seal R bert L. Hans, Commissioner 




