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SUMMARY OF DECISION

The Commission affirms the decision of the Gosper County Board of Equalization which
granted Taxpayer's protest in part, and denies Taxpayer's request for a further reduction in the
assessed value of the subject property.

NATURE OF THE CASE

E. Bruce Smith ("Taxpayer") possesses a leasehold interest in certain real property
located in Gosper County, Nebraska. Title to the property is held by the Central Nebraska Public
Power and Irrigation District ("Central"). Taxpayer filed a protest with the Gosper County
Board of Equalization alleging, inter alia, "This property belongs to Central, and the property of
the state can't be taxed." (El:3). By way of relief, Taxpayer requested that the proposed 1997
valuation of $25,965 (which included an assessed value of $15,000 for the leasehold interest) be
reduced to $9,123.50. Such a decision, if granted, would result in no assessed value for the
leasehold interest. County granted the protest in part as to the value of the improvements only,
from which decision Taxpayer appeals.

EVIDENCE BEFORE THE COMMISSION

This appeal was consolidated for purposes of hearing with Case Numbers 97R-75; 97R76; and 97R-77. Judicial notice was taken, without objection, of the pleadings in Case File 97R75; 97R-76; and 97R-77. Marshall Swift Residential Cost Handbook; Marshall Commercial
Valuation Service; the Nebraska Assessor's Reference Manuals, Volumes 1 and 2; the Nebraska

Constitution; the Nebraska State Statutes; Title 442, Nebraska Administrative Code (the Tax
Equalization and Review Commission's Rules and Regulations); three standard reference works
published by the International Association of Assessing Officers: Property Assessment
Valuation, Second Edition (1996); Property Appraisal and Assessment Administration (1990);

and Glossary for Property Appraisal and Assessment (1997); the Property Tax Division of the
Department of Revenue's 1997 Ratios and Measures of Central Tendency which are published

-3pursuant to Neb. Rev. Stat.§77-1327(6); the 1997 County Profiles for Gosper County; the 1997
Equalization Proceedings of the Tax Equalization and Review Commission; the Uniform
Standards of Professional Appraisal Practices, 1997 Edition. The Commission also received
certain exhibits and testimony during the course of the hearing.

I.
ISSUES PRESENTED

Neb. Rev. Stat. §77-1502 (Reissue 1996) requires a taxpayer to identify the issues to be
presented to the County Board of Equalization. The Commission's jurisdiction is limited to
those issues presented to the County Board of Equalization. Neb. Rev. Stat. §77-1511 (Reissue
1996). The threshold issue before the Commission is whether a County has the ability to assess
taxes on a "leasehold" interest where the "leased fee" interest is owned by a public power and
irrigation district. If the leasehold interest is subject to taxation, the second issue presented is
whether the assessed value of the leasehold interest is excessive.

II.
FINDINGS OF FACT

The Commission, in determining cases, is bound to consider only that evidence which
has been made a part of the record before it. No other information or evidence may be
considered. Neb. Rev. Stat. §77-5016 (3) (Reissue 1996). The Commission may, however,
evaluate the evidence presented utilizing it's experience, technical competence, and specialized
knowledge. Neb. Rev. Stat. §77-5016 (5) (Reissue 1996).
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A.
From the pleadings and the evidence contained in the record before it, the Commission
finds and determines as follows:
1.

That Taxpayer is the owner of record of a leasehold interest in certain real property
described as Lot 32, Mallard Beach, Section 6, located on Part of the NW~ of the NIE~
of Section 7, Township 8, North of Range 22, West of the 61h P. M., Gosper County,
Nebraska ("subject property").

2.

That the lease is between Taxpayer and Johnson Lake Development, Inc. ("Johnson").

3.

That Johnson, in tum, leases certain real estate surrounding Johnson Lake from Central,
which owns the real estate in fee simple.

4.

That the Gosper County Assessor ("Assessor") proposed valuing the Taxpayer's
leasehold interest in the subject property for purposes of taxation in the amount of
$15,000 as of January I, 1997 ("assessment date"). (El 1:2).

5.

That Taxpayer timely filed a protest of the proposed valuation, and requested that his
leasehold interest in the subject property be valued at zero. (El).

6.

That the basis of the protest was the allegation that property of the State is exempt from
taxation and that the value of Taxpayer's leasehold interest was excessive. (El :3).

7.

That the County granted the protest in part, but only as to the value of the improvements
to the subject property.

8.

That thereafter, the Taxpayer timely filed an appeal of the County's decision to the
Commission. (Appeal Form).
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B.
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS

I.

That Taxpayer enjoys the "privilege" or "right" to use the property.

2.

That Taxpayer's witness has used the property for approximately 35 years.

3.

That Taxpayer's use of the property derives from a contract between Taxpayer and
Johnson.

4.

That this contract is a lease. (E52).

5.

That Johnson derives its authority to grant Taxpayer use of the property, in turn, from a
contract between Johnson and Central.

6.

That the contract between Johnson and Central is a lease. (E53).

7.

That as a result of the contract between Johnson and Central, Johnson has a leasehold
interest in the property surrounding Johnson Lake.

8.

That as a result of the contract between Taxpayer and Johnson, Taxpayer holds a
sublease from Johnson.

9.

That Taxpayer's sublease gives rise to a "leasehold interest."

10.

That Central has a "leased fee" interest in the subject property.

11.

That the County did not assess the "leased fee" interest owned by Central.

12.

That Central is a public power and irrigation district.

13.

That a public power and irrigation district is exempt from taxation according to the
Nebraska Supreme Court.

14.

That a leasehold interest is subject to taxation under the provisions of Neb. Rev. Stat.
§77-103 (Reissue 1996).

15.

That no competent evidence was adduced which would establish that the $15,000
leasehold value as -determined by the Assessor was unreasonable or arbitrary.

16.

That no competent evidence was presented which would establish that the decision of the
County was unreasonable and arbitrary.

17.

That therefore the decision of the County must be affirmed.

III.
ANALYSIS
The threshold issue presented according to the Taxpayer is whether the property of a
public power and irrigation district is subject to taxation. Neither party presented as authority
the cases which are dispositive of this issue. Those cases are Platte Valley Public Power and

Irrigation District v. Lincoln County, 144 Neb. 584, 14 N. W. 2d 202 (1944) ("Platte Valley"),
and Nebraska Public Power Dist. V Hershey School District, 207 Neb. 412, 299 N. W. 2d 514
(1980) ("Hershey").
The Nebraska Supreme Court expressly held in Platte Valley that:
"Two questions are presented by this appeal. The first is whether
or not the district's property is exempt from taxation under the
provisions of section 2, art. VIII of the Constitution, as amended in
1920, which is in part as follows: 'The property of the state and its
governmental subdivisions shall be exempt from taxation' because
the district is a governmental subdivision of the state; ... "

Platte Valley, at 586, 144. The Supreme Court concluded that the property of a district was, in
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"From a reasoning of these cases it must follow that a public
corporation, authorized by the legislature and organized pursuant
thereto to carry out functions that been determined to be for a
public purpose and the general welfare of the people, is an arm or
branch of the government for this purpose and under the plenary
control of the legislature and therefore a governmental subdivision
of the state within the terms of section 2, art. VIII of the
Constitution ... "
"When the state, through its legislature, provides by statutory
enactment the manner in which districts, such as the appellant,
may be organized and operated for the purpose of using the waters
of our natural streams for irrigation and the development of power
for public use and such district is formed and part of the state's
waters dedicated to its use for such public purposes, then the
district is in fact a governmental subdivision under our
Constitution. Therefore, all the district's property, both real and
personal, is exempt from taxation."

Platte Valley, at 592, 206.
The facts underlying the Platte Valley case involved the use of personal property. The
Supreme Court, however, issued a broad and sweeping decision in regard to these facts. It
clearly held that all real and personal property owned by a public power and irrigation district
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If there was any doubt about the validity of this holding, that doubt was resolved in the

Hershey case, when the Supreme Court held that:
"The plaintiff public power district is a public corporation and a
political subdivision of the State of Nebraska, and operates
electrical generation and distribution systems within the State of
Nebraska. Its property is exempt from taxation under Neb. Const.

Art. VIII, s 2."

Hershey, at 413, 515. (The Supreme Court also specifically cited the Platte Valley in the body of
the decision. Hershey, at p. 417, 517).
However, the issue presented to the Commission does not involve the liability of a
governmental subdivision to taxation. The threshold issue before the Commission is whether a
County has the ability to assess a "leasehold" interest where the "leased fee" interest is owned by
a public power and irrigation district. Certain terms must be defined in order to analyze the
issue;
Professionally accepted mass appraisal practices utilize a standard definition which is
appropriate to the circumstances here.
"A lease conveys property rights from a landlord (lessor) to a
tenant (lessee). Fee ownership remains with the landlord, who is
said to have a leased fee interest. The tenant is said to have a

leasehold interest, which allows the rights of use and occupancy
under conditions specified in the lease. Analysis of lease terms is
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important in valuation of leased fee and leasehold interests."
Property Assessment Valuation,

2nd

Ed., p. 14.

These definitions are codified in the Nebraska State Law. Neb. Rev. Stat. §77-103
(Reissue 1996) holds that "Real Property shall mean ... (5) All privileges relating to real
property .... " The term "privilege" is defined as a "legal freedom on the part of one person as
against another to do a given act or a legal freedom not to do a given act." 1 Restatement of the
Law ofProperty §2. A "privilege" is different from a "right." The term "right" is technically

defined as a " ... legally enforceable claim of one person against another, that the other shall do
a given act or shall not do a given act." 1 Restatement of the Law ofProperty §1. The term
"privilege" however, over time has become synonymous with the term "right." The United
States Supreme Court has promoted the shift in meaning when it held" ... 'property' ...
denote[s] the group of rights inhering in the citizen's relation to the physical thing, as the right to
possess, use and dispose of it." [Emphasis added.] United States v. General Motors Corp., 323
U.S. 373 (1945). The "rights" associated with real property have ultimately been defined as
including the right to use; to right to sell; the right to lease or rent; the right to enter or leave; the
right to give away; and the right to refuse to do any of these. Property Assessment, supra, at p.
10. See also, 73 C. JS. Property §4 ("... 'property' is defined as meaning the exclusive n'ght
to possess, enjoy, and dispose of a thing in such manner as is not inconsistent with the law of the
land.") [Emphasis added.]
Taxpayer, under the lease, enjoys the privilege of having "control and possession of the
above described premises and may use the same as he sees fit. .. " (E52:l). Taxpayer's witness
has in fact "used" the property for approximately 35 years. Taxpayer's own use of the property
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that:
"The very essence of the nature of property is the right to its
exclusive beneficial use. In its final analysis, ... the right of the
use is such an essential quality or attribute of absolute property
that without it absolute property has no legal existence and no
beneficial right remains. There can be no conception of property
aside from its control and use, and on its use depends its value. If
the right of use be denied, the value of the property is annihilated
and ownership is rendered a barren right."
73 C. JS. Property §5.
Taxpayer, in addition to the use of the property, has the privilege of entering and leaving
the property, and the privilege ofrefusing to use it, enter it, or leave it. Taxpayer also has the
right to enforce his privileges.
Since Taxpayer enjoys certain privileges pertaining to real property, including and most
importantly the privilege of "use" of the property, those privileges are subject to assessment.
The Nebraska Supreme Court appears to have confirmed that a leasehold is subject to
assessment when it held that "In addition the existence of a lease for years on certain property in
suit herein suggests an ownership of "an interest in land" properly the subject of an independent
assessment as the property of the lessee. North Platte Lodge 985, B. P. 0. E. v. Board of
Equalization ofLincoln County, 125 Neb. 841, 242 N. W. 313 (1934).
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The only remaining issue is the actual or fair market value of Taxpayer's leasehold
interest as or' the assessment date. Taxpayer adduced no evidence of fair market value as of the
assessment date of the leasehold, other than the opinion of the owner of one of the leaseholds.
That owner had occupied the property for approximately 35-years. That owner testified that as
of the assessment date, he thought the property might be worth $40,000, ifhe would sell the
property. (The witness clearly indicated that he was not considering selling the property.) The
assessed value of the leasehold and improvements, as determined by the County, was $24,956.
(El). (Taxpayer's witness, it should be noted, testified that the value of the leasehold had been
stable in spite of the pending litigation.)
Since under Nebraska Supreme Court case law, and under the applicable statutes of the
State of Nebraska, a leasehold is subject to taxation, the County was neither unreasonable nor
arbitrary in determining that the Taxpayer's leasehold was subject to taxation. Given the fact
that Taxpayer did not adduce any credible or competent evidence of fair market value which
contradicted the determination of value of that leasehold as made by the County, the decision of
the County must be affirmed.

JURISDICTION

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev.
Stat. §77-5007 (1997 Supp.).
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STANDARD OF REVIEW
Tlie Commission must affirm the decision of the county board of equalization unless the
appellant demonstrates by a preponderance of the evidence that the decision made by the county
board of equalization was not governed by reason, was absurd, exceeded the bounds of reason or
moderation, or was made in disregard of the facts or circumstances and without some basis
which would lead a reasonable person to the same conclusion. Title 442, Nebraska
Administrative Code, Chapter 5, Section 018. See also Harrison Square v. Sarpy Cty. Bd. Of
Equal., 6 Neb. App. 454 (1998).

CONCLUSIONS OF LAW
First, from the record before it, the Commission concludes as a matter of law that it has
jurisdiction over both the parties and the subject matter of this appeal. The Commission further
concludes as a matter oflaw that, pursuant to Title 442, Nebraska Administrative Code, the
Appellant is required to establish by a preponderance of the evidence that the decision of the
Gosper County Board of Equalization was unreasonable or arbitrary. Finally, the Commission
must, for the reasons set forth above, and pursuant to Neb. Rev. Stat. §77-1510 (Reissue 1996),
hereby does conclude as a matter of law that from the record before the Commission the
Taxpayer has not met his burden of proof, and therefore the decision of the Gosper County
Board of Equalization must be affirmed.
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IT IS.THEREFORE ORDERED, ADJUDGED AND DECREED as follows:
1.

That the decision of the Gosper County Board of Equalization which granted Taxpayers'
protest in part is affirmed.

2.

That Taxpayer's leasehold interest in Lot 32, Mallard Beach, Section 6, located on Part
of the NW~ of the NIE~ of Section 7, Township 8, North of Range 22, West of the 6th
P. M., Gosper County, Nebraska shall be valued as follows for tax year 1997:

3.

Land

$

Leasehold Interest

$15,000

Improvements

$ 9,956

Total

$24,956

0

That this decision, if no appeal is filed, shall be certified within thirty days to the Gosper
County Treasurer, and the Gosper County Assessor, pursuant to Neb. Rev. Stat. §77-1511
(Reissue 1996).

4.

That this decision shall only be applicable to tax year 1997.

5.

That each party is to bear its own costs in this matter

IT IS SO ORDERED.
Dated this 61h day of January, 1999.
Mark P. Reynolds, Chairman

Ji net L. Edwards, Commissioner

Ro~mmissioner

