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Edwards, Commissioner, for the Commission: 

SUMMARY OF DECISION 

The Commission reverses the decision of the Gage County Board of Equalization which 

denied Taxpayer's protest, and grants Taxpayer's request, in part, for a reduction in assessed 

value of the subject property. 
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NATURE OF THE CASE 

Russell Wallman ("Taxpayer") owns certain residential real property located on leased 

land in Gage County, Nebraska. Taxpayer filed a protest with the Gage County Board of 

Equalization ("County") alleging that because the property is under a "Scully lease" the values 

for the buildings are extremely overvalued. By way of relief, Taxpayer requested that the 

proposed 1997 valuation of$47,505 be reduced to $12,150. County denied the protest, from 

which decision Taxpayer appeals. 

DUTIES OF THE PARTIES 

A taxpayer who is dissatisfied with the county assessor's determination of assessed value 

ofreal property must file a written protest with County. Neb. Rev. Stat. §77-1502 (1997 Supp.). 

A county board of equalization must, between June 1 and July 25 of each year, fairly and 

impartially equalize the values of all items of real property in the county "except agricultural and 

horticultural land ... "so that all real property is assessed uniformly and proportionately. Neb. 

Rev. Stat. §77-1504 (1997 Supp.). 

"For purposes of equalization of the valuation of any protested real property, the county 

board of equalization shall make its adjustment so that the value of the protested property 

compares to the average level of value of the class or subclass of property in which the protested 

property is categorized." Neb. Rev. Stat. §77-1504 (1997 Supp.). 
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EVIDENCE BEFORE THE COMMISSION 

Judicial notice was taken, without objection, of the pleadings in Case File 97R-94; the 

A1arshall Swift Residential Cost Handbook; 1vlarshall Commercial Valuation Service; the 

Nebraska Assessor's Reference Manuals, Volumes 1 and 2; the Nebraska Agricultural and 

Horticultural Land Valuation Manual; the Nebraska Constitution; the Nebraska State Statutes; 

Title 442 of the Administrative Code (Tax Equalization and Review Commission's Rules and 

Regulations); the standard reference work Property Assessment Valuation, Second Edition; the 

standard reference work Property Appraisal and Assessment Administration; the standard 

reference work Glossary/or Property Appraisal and Assessment; the Property Tax Division of 

the Department of Revenue's published 1997 ratios and measures of central tendency which are 

published pursuant to Neb. Rev. Stat.§77-1327(6); the 1997 County Profiles for Gage County; 

the 1997 Equalization Proceedings of the Tax Equalization and Review Commission; the 

Uniform Standards of Profession Appraisal Practices, 1997 Edition; the Soil Survey for Gage 

County; Title 298, Nebraska Administrative Code (the Nebraska Real Estate Appraiser Board's 

Rules and Regulations); the Nebraska Real Estate Appraiser Board Certification Requirements; 

and the Nebraska Real Estate Appraiser Board Education Core Curriculum. 

Taxpayer offered Exhibits One through Twenty-Three. All were received except for 

pages three and four of Exhibit Seven; except for page 14 of Exhibit Twelve and all of Exhibit 

Sixteen. County offered Exhibits Twenty-Four through Thirty-Six. All were received except for 

Exhibits 25, 30, 32, 33, 34, 35 and pages two and three of Exhibit 31. 
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ANALYSIS 

There are two issues before the Tax Equalization and Review Commission 

("Commission") in the instant case. The first issue is the allegation that the value of the 

buildings located on land subject to a "Scully" lease are inequitably'.'. valued when compared with 

buildings located on land owned in fee simple title. The second issue is that the subject property 

is not properly valued as compared to Improvements On Leased Land (I. 0. L. L.) property in 

the SEl/4 of Section 20, Township 5, Range 8. The Commission first determined the definition 

of a "Scully" lease. From testimony of Mr. Fischer, Manager of General Agricultural Services 

Limited for the last eighteen years, and from Exhibit Twenty-two, the following information was 

gathered: (Note: Exhibit Twenty-two is a standard Scully Lease, however, it is not the lease for 

the subject property.) 

A "Scully" lease is unique to Gage County. It was originated by a family named Scully, 

as the Lessor, many years ago. General Agricultural Services Limited is still "family 

based" and is the current owner of the subject property. The land owner ("Lessor") 

generates a specific operating agreement for one year covering all financial agreements, 

farm management, crop management, and stating that farmer (Lessee) owns the 

improvements and is responsible for paying the taxes on them. Farmer (Lessee) has the 

right to add improvements, maintain and repair improvements, may rent the 

improvements or sell them to a new "Scully" tenant, or may remove the improvements 

entirely from the property. No sale can take place without the approval of the Lessor 

unless the improvements are being removed from the property. If the Farmer does not get 

the operating lease renewed, he has to "promptly remove" the improvements. (Exhibit 
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22). A Scully lessee is required to be a farmer that farms the land under lease. Further 

testimony of Lessor was that Scully leases are usually favorable rents compared to area 

market lease rents as they screen the lessees thoroughly and keep lessees for long periods 

of time in spite of the annual renewal requirements. There is a good demand for these 

leases. The Lessor currently rejects approximately 25% to 30% of farmer operator 

lessees. Approximately one third of the Scully leases have improvements on them. 

However, no new houses are being allowed to be constructed nor are any being allowed 

to be moved onto Lessor's lands. 

The owner of the buildings, the Taxpayer, has the right to live in, rent out, or remove the 

buildings the same as any other owner of property with fee simple title. However, the lessee 

does not have the same rights to sell the property as any other owner of property with fee simple 

title. He can only sell to another lessee of the lessor and only with the approval of the lessor, 

which limits the scope of possible buyers. Exhibit Six shows the price paid by Taxpayer for the 

leased subject property at $50,000 on January 4, 1995. There is no evidence before the 

Commission to determine what portion of that amount is attributable to the buildings and what 

portion is attributable to the leasehold. Exhibit Fourteen contains copies of six Bills of Sale for 

Scully improved leases. Four of the six Bills of Sale have an approval statement signed by the 

Lessor's agent. Some specifically list the property items, some do not, and two of them list "all 

growing crops on the date of possession" as part of the sale acquisition. Although property items 

are defined, no allocation of purchase price is made for any of them. Exhibit Fifteen contains 

copies of five Bills of Sale for Scully unimproved leases. All of these bills of sale have an 

approval statement signed by the Lessor's agent. Three of these have "all growing crops on the 
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date of possession" listed as part of the sale acquisition. None of the bills of sale contained in 

either Exhibit has set forth any pro ration or value attributable to any specific right of ownership, 

use, building or leasehold. There is no discernible pattern to show what constitutes the 

difference in price, or lack of that difference, when comparing the improved to the unimproved 

leases. None of the sales were recorded in any Gage County office. (There is no Nebraska law 

requiring the recording of Bills of Sale or the filing of Form 521.) 

Property Assessment Valuation, Second Edition, page 14 defines Leasehold and Leased 

Fee Interests as: "A lease conveys property rights from a landlord (lessor) to a tenant (lessee). 

Fee ownership remains with the landlord, who is said to have a leased fee interest. The tenant is 

said to have a leasehold interest, which allows the rights of use and occupancy under conditions 

specified in the lease. Analysis of lease terms is important in valuation of leased fee and 

leasehold interests." Page 40 defines Leasehold Improvements in pertinent part: "Whether 

improvements made by a leaseholder are assessed as real or personal will depend on statutory 

mandates and office policies and procedures, all of which vary greatly from state to state. The 

assessor may need to review a detailed list to identify those items permanently attached to the 

building. The taxpayer's total investment in a leasehold improvement account must be assessed, 

whether as real or personal; at the same time, duplicate assessment must be avoided." 

Neb. Rev. Stat. §77-102 states "The word property includes every kind of property, 

tangible or intangible, subject to ownership." Neb. Rev. Stat. §77-103 (5) "All privileges 

pertaining to real property described in subdivisions ( 1) through ( 4) of this section." Nebraska 

State Statutes, therefore establish that "leasehold" is property. 

Neb. Rev. Stat. §77-1375 is the statutory provision that provides the Taxpayer with an 
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avenue to appeal to the County Assessor when "the owner of the improvements claims that the 

value is reduced by reason of uncertainty in the term of his or her tenancy". However, Taxpayer 

did not exercise this option by serving written notice by certified mail to the owner of the land 

and to the County Assessor before January 1 stof the assessment year. The purpose of the notice 

is to state the reasons and request that the improvement value be reduced. 

County testified that a Form 521 is not required for Improvements on Leased Lands. The 

usual form of transfer is a bill of sale. There is no verification process for bills of sale. County 

Assessor testified that rural residential property in Gage County had not been reappraised for 

thirteen years. County Board stated it expended approximately two years and $200,000 to 

correct the problems and bring rural residential up to acceptable levels of value. County 

Assessor said I. 0. L. L. property and sales were not treated any differently than acreage property 

and sales. County stated that no separate residential subclass for I. 0. L. L. property was created 

in Gage County for 1997. He also alleged that it is very difficult to obtain bill of sale 

information and lease agreement information and that only one operating statement was offered 

at the County hearing. 

Based on the record, the Commission concludes that insufficient evidence was adduced to 

show the County Board of Equalization was arbitrary or unreasonable in the assessment of 

Improvements on Leased Land real property improvements compared to real property 

improvements owned in fee simple title. 

Addressing the second issue of the disparity between the value of the subject property and 

the value of the comparable property identified as County Computer I. D. Number 3501. 

Exhibit Ten has comparable I. 0. L. L. properties with houses and buildings as follows: 

I1 
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Owner Co. I.D. # 1996 1997 Difference 

Comp one R-2613 $18,255 $16,680 minus S 1,575 

Comp two R-3502 $ 9,445 S 9,785 plus s 340 

Comp three R-3484 S 8, 115 $11,760 plus s 3,645 

Comp four R-2596 S 8,105 $12,390 plus $ 4,285 

Taxpayer's Brother R-3501 $25,530 $30,470 plus S 4,940 

Subject Property R3505 $12,150 $47,505 plus $35,355 

From this array, there is a definite difference in the dollar amount of increase made to 

these properties by County from 1996 to 1997. From testimony, Taxpayer states there were no 

additions, remodeling nor major renovations to the subject property. The subject property is 

currently rented for $300 per month for house and garage. 

Exhibit Eight is a colored photocopy of the subject property house. Exhibit Nine is a 

colored photocopy of Taxpayer's brother's house, computer #3501, which is also under a Scully 

Lease and is being offered as the primary comparable for subject property. From these Exhibits, 

it appears the subject property is older and smaller than the comparable property. Exhibit Six, 

page two shows the historical comparison of the Subject property value to the comparable 

property value from 1993 through 1997. The subject property value has been lower than the 

comparable property from 28% to 48% until 1997. For 1997, the subject property value 

compared to the comparable value was higher by 1.55%. No evidence was adduced to explain 

this fact. 

Using County Exhibit 28 for the subject property and County Exhibit 28 from Case File 

97-R95 for the comparable property, the following comparisons of the houses show: (Both 
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properties received 8% Locational Depreciation.) 

Year blt. Size Quality Condition Phys.Depree Value Other Imp. 

Subject 1890 1,260 Avg. Fair 14% S46,254 S 1,250 

Comp 1920 1,536 Fair Avg. 58% $25.560 S 4,910 

Marshall & Swift Residential Cost Handbook rates quality and condition from poorest to best as 

"low; fair; average; good; very good; and excellent." County relied on that rating system in it's 

mass appraisal cost approach valuation method. 

The subject property is thirty years older, 276 square foot smaller than comparable property and 

is in fair condition while the comparable is in average condition. The comparable property is of 

fair quality construction and the subject is of good quality construction. That may account for 

the Replacement Cost New per square foot difference of $46.40 for subject property and $38.15 

for the comparable property. However, that does not account for the great disparity in physical 

depreciation given. The Subject is an older house in "Fair" condition with 14% physical 

depreciation while the comparable property is a newer house in "Average" condition with 58% 

physical depreciation. There is no competent evidence before the Commission to support this 

disparity in depreciation. 

FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider only that evidence which has 

been made a part of the record before it. No other information or evidence may be considered. 

Neb. Rev. Stat. §77-5016 (3) (1997 Supp). The Commission may, however, evaluate the 

evidence presented utilizing it's experience, technical competence, and specialized knowledge. 

Neb. Rev. Stat. §77-5016 (5) (1997 Supp). 
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From the pleadings and the evidence contained in the record before it, the Commission 

finds and determines as follows: 

1. That Taxpayer is the owner of record of certain Improvements On Leased Land as 

described in the petition in this case. 

2. That Taxpayer timely filed a protest of the assessed value of his property for tax year 

1997. 

3. That the basis for the protest was the allegations that the subject property value as an 

Improvement on Leased Land is overvalued compared to improvements located on land 

owned in fee simple title; and that the subject property is valued improperly compared to 

the I. 0. L. L. property on SEl/4 of Section 20, Township 5, Range 8. 

4. That the County Assessor proposed valuing the property at $47,505 for purposes of 

taxation. 

5. That the Taxpayer requested that the property be valued at $12, 150 for purposes of 

taxation. 

6. That the County denied the protest. 

7. That Taxpayer thereafter timely filed an appeal of that decision to the Tax Equalization 

and Review Commission. 

8. That Taxpayer's allegation that ther is nonuniform assessment ofimprovements on 

Leased Land when compared to Improvements on land owned in fee simple title was not 

supported by the evidence. 
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9. That sales of improvements on land subject to a Scully lease are not arms length sales 

because they have restrictions on the ability to sell the improvements and they are tied to 

the operating agreements of the Lessor. 

10. That no Form 521 is required to be filed on the bills of sale which are the normal form of 

conveyance for improvements on "Scully" leased land. 

11. That no documentation was provided to show the allocation of the value of the 

improvements, the value of the leasehold, or the value of any other rights or property 

being acquired under the lease sale. 

12. That Taxpayer's allegation that the subject property is inequitably assessed when 

compared to the comparable property was supported by credible evidence. 

13. That the subject property is older, smaller, and in poorer condition than the comparable 

property but was given 14% physical depreciation, while the newer, larger, and in better 

condition comparable property was given 58% physical depreciation. 

14. That both the subject property and the comparable property are under current Scully 

leases and are located in the same general area of Gage County. 

15. That sufficient evidence was adduced to show the decision of the Gage County Board of 

Equalization was arbitrary and unreasonable. 
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JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev. 

Stat. §77-5007 (1997 Supp.). 

STANDARD OF REVIEW 

The Commission must affirm the decision of the county board of equalization unless the 

appellant demonstrates by a preponderance of the evidence that the decision made by the county 

board of equalization was not governed by reason, was absurd, exceeded the bounds of reason or 

moderation, or was made in disregard of the facts or circumstances and without some basis 

which would lead a reasonable person to the same conclusion. Title 442, Nebraska 

Administrative Code, Chapter 5, Section O 18. See also Harrison Square v. Sarpy Cty. Bd. Of 

Equal., 6 Neb. App. 454 (1998). 

CONCLUSIONS OF LAW 

First, from the record before it, the Commission concludes as a matter of law that it has 

jurisdiction over both the parties and the subject matter of this appeal. The Commission further 

concludes as a matter of law that, pursuant to Title 442, Nebraska Administrative Code, the 

Appellant is required to establish by a preponderance of the evidence that the decision of the 

Gage County Board of Equalization was unreasonable or arbitrary. Finally, the Commission 

must, for the reasons set forth above, and pursuant to Neb. Rev. Stat. §77-1510 (Reissue 1996), 

hereby does conclude as a matter of law that from the record before the Commission that: 

I. The Taxpayer has not met his burden of proof on issue one, and therefore 

the action of the Gage County Board of Equalization should be affirmed 
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on the issue of nonuniformity between improvements on leased land and 

improvements on land owned in fee simple title. 

II. That the Taxpayer has met his burden of proof on issue number two, the 

inequitable valuation of the improvements on the subject property and the 

improvements on the comparable property and the decision of the Gage 

County Board of Equalization should be vacated and reversed. 

ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows: 

1. That the decision of the Gage County Board of Equalization which denied Taxpayers' 

protest is vacated and reversed. 

2. That Taxpayer's Improvements on Leased Land residential real property known as 

Computer number R-3505, SWl/4 Section 21, Township 5, Range 8 in Gage County, 

Nebraska, shall be valued as follows for tax year 1997: 

Land 

Improvements 

Total 

Calculations: 
RCN $58,460 
Depr. $33,906 (Minus 58%)Physical 
Loe. $ 1,964 (Minus 08%)Locational 
House $22,590 Value 
Plus $ 1,250 Outbuildings 
Total $23,840 

$ zero 

$23,840 

$23,840 



3. That this decision, if no appeal is filed, shall be certified within thirty days to the Gage 

County Treasurer, and the Gage County Assessor, pursuant to Neb. Rev. Stat. §77-1511 

(Reissue 1996). 

4. That this decision shall only be applicable to tax year 1997. 

5. That each party is to bear its own costs in this matter 

IT IS SO ORDERED. 

Dated this 15th day of April, 1998. 

---··--------
1'1!ark P. Reynolds, Chairman 

Ji net L. Edwards, Commissioner 

Seal Robert L. Hans, Commissioner 




