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SUMMARY OF DECISION
The Commission reverses the decision of the Buffalo County Board ofEqua1·1zat.10n
which denied Taxpayer's protest, and grants Taxpayer's request for a reduction in th e assesse d
value of the subject property.

-2NATURE OF THE CASE
#

Barbara J. M. Voigt ("Taxpayer") owns certain residential real property located in the
City of Kearney, Buffalo County, Nebraska. Taxpayer filed a protest with the Buffalo County
Board of Equalization ("County") alleging that using Taxpayer's appraisal and comparisons the
property was overvalued. By way of relief, Taxpayer requested that the proposed 1997 valuation
of $219,590 be reduced to $202,000. The County denied the protest, from which decision
Taxpayer appeals.

EVIDENCE BEFORE THE COMMISSION
The Commission took notice of the following documents as authorized by Neb. Rev. Stat.
§77-5016 (1998 Cum. Supp.) without objection: the Commission's case file for this appeal; the

1997 Nebraska Assessor's Reference Manuals, Volumes 1 and 2; the Nebraska Constitution; the
Nebraska State Statutes; Title 442, Nebraska Administrative Code (the Tax Equalization and
Review Commission's Rules and Regulations); three standard reference works published by the
International Association of Assessing Officers: Property Assessment Valuation, Second Edition
( 1996); Property Appraisal and Assessment Administration ( 1990); and Glossa,y for Property

Appraisal and Assessment (1998); the Property Tax Division of the Department of Revenue's
1997 Ratios and Measures of Central Tendency which are published pursuant to Neb. Rev.
Stat.§77-1327(6); the 1997 County Profiles for Buffalo County; the 1997 Equalization
Proceedings of the Tax Equalization and Review Commission; the Uniform Standards of

Professional Appraisal Practices, 1997 Edition; Title 298, Nebraska Administrative Code (the
Nebraska Real Estate Appraiser Board's Rules and Regulations); the Nebraska Real Estate

...
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Appraiser Board Certification Requirements; and the Nebraska Real Estate Appraiser Board
Education Core Curriculum.
The Commission also received certain exhibits and testimony during the course of the
hearing.

ISSUES BEFORE THE COMMISSION
Neb. Rev. Stat. §77-1502 (Reissue 1996) requires a taxpayer to identify the issues to be
presented to the County Board of Equalization. The Commission's jurisdiction is limited to
those issues presented to the County Board of Equalization. Neb. Rev. Stat. §77-1511 (Reissue
1996). The issues before the Commission are, therefore, Taxpayer's allegations that:
1. The subject property is valued at more than fair market value; (valuation)
2. The subject property value is not comparable to other similar homes. (equalization)

FINDINGS OF FACT
The Commission, in determining cases, is bound to consider only that evidence which has
been made a part of the record before it. No other information or evidence may be considered.
Neb. Rev. Stat. §77-5016 (3) (Reissue 1996). The Commission may, however, evaluate the
evidence presented utilizing its experience, technical competence, and specialized knowledge.
Neb. Rev. Stat. §77-5016 (5) (Reissue 1996).
From the pleadings and the evidence contained in the record before it, the Commission
finds and determines as follows:
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A.
PROCEDURAL FINDINGS
1.

That Taxpayer is the owner ofrecord of certain residential real property located in the
City of Kearney, Buffalo County, Nebraska ("subject property").

2.

That the Buffalo County Assessor ("Assessor") proposed valuing the subject property for
purposes of taxation in the amount of S2 l 9,590 as of January 1, 1997 ("assessment
date"). (E 1).

3.

That Taxpayer timely filed a protest of the proposed valuation, and requested that the
subject property be valued in the amount of $202,000. (E 1).

4.

That the County denied the protest.

5.

That thereafter, the Taxpayer timely filed an appeal of the County's decision to the
Commission. (Appeal Form).

B.
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS

1..

That the parties stipulated that the Cost Approach method to value is the most appropriate
appraisal methodology for determining the value of the subject property for assessment
year 1997.

2.

That the parties stipulated that the subject property's trapezoid shaped patio is 252 square
feet in size.

3.

That the parties stipulated that the most comparable properties to the subject property are
found at Exhibits 57; 58; 59; 61; and 64.

4.

That Taxpayer's appraisal lists a value using the cost approach of$219,700 and using the

-5sales comparison approach a value of $210,800 as of December 20, 1995. (El4.)
5.

That Taxpayer testified that the total investment in the subject property was $205,399,
including the deck which was not completed in time for 1997 assessment date and was
valued at $1,995.

6.

That the subject property lot was purchased in October of 1994 for $30,000. (E13.)

7.

That the County has the residential properties in the City of Kearney divided into
neighborhoods (market areas) and the subject property is located in neighborhood 1132.
(E6.)

8.

That the land values. were set based upon a market analysis of sales in the neighborhood.
Further, that for neighborhood 1132, the first 9000 sq. ft is $2.75 per sq. ft. and $1.75
through 21,000 sq. ft with the remaining sq. ft. at $1.00. This breakdown varies from
neighborhood to neighborhood based on location and sales activity. The uncontroverted
testimony was that the dollar amount per sq. ft. is determined from the Computer
Multiple Regression Analysis software. (El 1.)

9..

That the neighborhoods listed in E 11 have lot values that vary from a low price of $1.80
per sq ft. for neighborhood 1130 to a high of $2.95 per sq. ft. for neighborhood 1121.
The subject property lot price is $2.75 per sq. ft. for neighborhood 1132. (El 1.)

10.

That the subject property has the largest lot, with 20,220 sq. ft., of those properties listed
in Exhibit 10.

11.

That the uncontroverted testimony of both parties was that vacant lot values in Kearney
have been increasing from 1994 through 1997.

12.

That the Commission, from the evidence before it, determines that the fair market value

-6for the land component of the subject property of $33,210 for tax year 1997 as
determined by the County is neither arbitrary nor unreasonable.
13.

That the Taxpayer contends that the gross living area measurement by the County was
incorrect at 2,357 square feet. She contends the correct measurement is 1,970 square feet.

14.

That County submitted a new computer valuation worksheet which has all the corrections
made after the County Assessor personally inspected and measured the subject property.
The gross living area was changed to 2,038 sq. ft. and a final value of$213,535 was
determined to be the correct value for tax year 1997. (E 15.)

15.

That Taxpayer's appraisal shows gross living area of the subject property at 2,040 sq. ft.
whose accuracy was not questioned by taxpayer. (E14.)

16.

That the Commission determines that 2 feet difference in total square foot is insignificant
and since the County figure is the lesser of the two, deems 2,038 sq. ft. to be the correct
measurement of the gross square foot ofliving area for the subject property.

l 7.

That the determination of the percent of exterior siding allocated to siding and masonry
veneer affects the basic square foot value. The five most comparable properties vary
from 15% masonry to 65% masonry, with one listing no masonry veneer. All five
comparable photos show the front view of the homes with masonry veneer. The great
variances in this component does not meet uniform acceptable professional appraisal
practices, and results in values not uniform and proportionate.

18.

That the subject property was built in 1996; has 2038 square feet living area; has a quality
of good; has condition of avg.; has 13 plumbing fixtures; has a fireplace; has 1611 sq. ft.
of partition finish in the basement; has a walk-out basement; has 32% masonry veneer

-7exterior wall; and was given -4% depreciation factor which calculated to $6,935, which
was added to the value for 1997 for an improvement value of $180,325. (El 5.)
19.

That during the hearing the County submitted Exhibit 57 A, the Kozal property, located
in neighborhood· 113 2, with a corrected economic depreciation factor of -1 % calculated
and with the correct value for assessment year 1997 of $175,675. However, the
"depreciation'' was added to the Replacement Cost New (RCN) as appreciation, which is
contradictory to the testimony of the County Assessor. (E57 A).

20.

That the Kozal property was built in 1996; is 371 square feet smaller than the subject
property; has no fireplace; has one less plumbing fixture; has 1,033 sq. ft. of partition
basement finish; 36% masonry veneer exterior wall; and has a quality rating higher than
subject property as "very good"; with an improvement value of$148,185. (E57A.)

21.

That during the hearing the County submitted Exhibit 58A, the Gustafason property,
located in neighborhood 1132, with a corrected economic depreciation factor of -1 % and
with the correct value for assessment year 1997. However, with the additional -1 %
economic depreciation, the final value did not change at all. A 1% depreciation factor
would calculate to a $1,343 deduction. The total depreciation deduction on both Exhibit
58 and Exhibit 58A is $15.

22.

That the Gustafson property was built in 1994; is 293 square feet smaller than the subject
property; has one less plumbing fixture; and does not have any masonry veneer calculated
in the basic square foot cost, although the photo shows the front to be masonry veneer.
(That factor would increase the basic square foot cost) There is 1396 sq. ft. partition
finish in the basement; and the improvement value is $134,265. (E58A.)

-823.

That the Sergeant property is located in neighborhood 1111; was built in 1995; has 288
sq. ft. less than the subject; has no fireplace; has 4 fewer plumbing fixtures; 872 sq. ft. of
partition basement finish; has a daylight basement; has 35% masonry veneer finish
exterior wall; and received -1 % depreciation factor; has an improvement value of
$140,115. (E59.)

24.

That the Phillipson property is located in neighborhood 1134; is 6 square feet larger than
the subject property; has one less plumbing fixture; 15% masonry veneer exterior wall;
no partition finish in basement; and received 3% depreciation factor; (the same as the
Jones property in "Average" condition, although this property is listed as "Good"
condition) and has an improvement value of$139,780. (E61.)

25.

That the Jones property is located in neighborhood 1134; was built in 1994; is 145 sq. ft.
larger than the subject property; has no partition finish in the basement; has 15% masonry
veneer exterior wall; received 3% depreciation factor; and has an improvement value of
$140,060 (E64.)

26.

That none of the comparable properties have all the characteristics of the subject
property, and there are great differences between and amongst the comparable properties.

27.

That the Taxpayer did not adduce sufficient competent evidence to show that the County
was unreasonable and arbitrary in equalizing the subject property with other properties.

28.

That from the record before the Commission there is no uniform method employed by the
County on the property record cards to indicate appropriate depreciation factors. The
subject property record card has the highest "depreciation" factor of 4%, but was added as
appreciation. Exhibit 57's property record card also indicates a depreciation factor of 1%

-9and that was also added to the value. All other comparable property record cards had
depreciation factors of either 1% or 3% and were properly deducted from the RCN.
(E15; E57; E58; E59; E61; E64.)
29.

That the subject property has the largest amount of partition basement finish at 1611 sq.
ft. valued at a per square foot cost of $11.91 with a quality grade of Good; the property at

Exhibit 57 has partition basement finish of 834 sq. ft. valued at S 16.15 and has quality
grade of "Very Good"; and the property at Exhibit 95 has partition basement finish of 872
sq. ft. valued at $14.86 and has a quality grade of Good. (El5; E57; E59.)
30.

That the per square foot cost is affected by the quality grade assigned, the higher the
quality, the higher the per square foot cost. Furthermore, as the size increases the price
per square foot decreases. (Marshall & Swift Residential Cost Handbook, AVG One
Story-pg.19 (9-98 edition)

31.

That the discrepancy in the application of depreciation for the subject property would
decrease the total value of the improvements if correctly deducted. Further, that of the
five ·comparable properties only the property at Exhibit 57, also built in 1996, has the
depreciation factor added to the value, three of the comparable properties were built in
1994 and 1995 and received either 1% or 3% depreciation factors properly subtracted
from the RCN for the improvements, and Exhibit 58 has 1% depreciation shown, but only
$15 was subtracted from the RCN.

32.

That a 4% "depreciation" factor would be more than the other comparable properties that
are older received. Therefore, the 4% appreciation factor should be removed and no
depreciation calculated for 1997 as the property was brand new. The property at Exhibit

-1057'was built in 1996 and had 1% depreciation factor shown, but the amount was added
#

rather than subtracted and none of the remaining comparable properties were built in
1996. (EIS; E57A.)
33.

That from the record before it, the Commission finds and determines that after removing
the wood deck (-$1995), adjusting the trapezoid patio to 252 sq. ft.(-105) and removing
the 4% "depreciation" factor that was added to the RCN the actual or fair market value of
the improvements of the subject property as of January 1, 1997, was $171,290. Further
that the land component value for tax year 1997 was determined to be $33,210 for a total
fair market value for the entire subject property as ofJanuary 1, 1997, of $204,500.

34.

That therefore the assessed value of the subject property for tax year 1997 as determined
by the County is not supported by the evidence.

35.

That ::raxpayer has adduced sufficient evidence to establish that the decision of the
County, as to valuation, in the instant case, was unreasonable or arbitrary.

36.

That therefore the decision of the County must be vacated and reversed.

ANALYSIS

"A stipulation, entered by parties to a proceeding or by their attorneys within the scope of
authority for representation of the parties, establishes the fact or facts stipulated and binds the
parties in the proceeding." [Citations omitted]. Ehlers v. Perry, 242 Neb. 208, 218, 494 N. W.
2d 325, 333 (Neb. 1993). The parties stipulated to the use of the Cost Approach appraisal
method as being the most appropriate for the subject property for tax year 1997. The parties also
stipulated to the size of the trapezoid patio to be 252 square feet. The parties also stipulated that

-11the most comparable properties to the subject property are found at Exhibits 57, (57 A) 58, (58A)
59, 61, and 64.
The Taxpayer has three main contentions disputing the valuation as determined by the
County for tax year 1997. The first is the size of the living area. She contends the accurate
measurement is 1,970 square feet. The appraisal done for the Taxpayer to obtain a loan to build
the house reports the square foot of the "gross living area" to be 2,040 square feet. The
Assessor's first property record card shows the square foot at 2,357 square feet. However, as
shown in El 5, the Assessor visited the property after the protest and remeasured the house and
corrected the size of the floor area to 2,038 square feet. That is essentially the same figure the
fee appraiser arrived at when doing an appraisal for the Taxpayer. Therefore, the contention that
the measurement is in error after the correction is without merit.
The raxpayer's second contention is that the basement area was incorrect and the
partition finish square foot was inaccurate. After the Assessor's inspection (E 15) the basement
square foot was reduced from 2,357 to 2,014 and the partition finish was reduced from 1,886 to
l·,611. No evidence was offered by the Taxpayer to prove any additional adjustment were
warranted.
When the Assessor revisited the subject property, he also changed the exterior wall from
90% siding and 10% masonry veneer to 68% siding and 32% masonry veneer; added one
plumbing fixture; increased the attached garage square foot from 816 to 877; increased the patio
square foot from 156 to 300; increased the concrete drive square foot from 1812 to 2134; and
added a 172 square foot wood deck. These changes all increased the Replacement Cost New
(RCN) which would offset some of the decrease resulting from the decreases in square foot for

-12the living area and the basement.
Exhibit 15 is the property record that reflects all the changes, plus and minus that were
made as a result of the visit by the Assessor and resulted in a final fair market value of the
subject property of $213,535 for tax year 1997. The Commission used this property record card
in its consideration of the valuation of the subject property for 1997.
The Taxpayer's fee appraisal, done for a loan to build the subject property, indicates a fair
market value of $219, 700 using the cost approach appraisal method and a fair market value of
$210,800 using the sales comparison approach to value. This appraisal was signed on January 2,
1996 and results in considerably higher fair market values than the amount requested by the
Taxpayer of $202,000.
The Taxpayer was given time to calculate the total investment in the subject property and
that figure was $205,399 which included the wood deck. However, no actual dollar figure was
given for the construction of the deck, therefor the only figure available is the county's $1,995,
which would result in a 1997 investment of $203,404. That figure is also greater than the
amount requested by the Taxpayer.
The appraisal of real estate is not an exact science. Matter of Bock 's Estate, 198 Neb.
121, 124, 251 N. W. 2d 872, 874 (1977) It is important to note that there is a difference in Mass
appraisal and fee appraisal. "Mass appraisal is the systematic appraisal of groups of properties as
of a given date using standardized procedures and statistical testing. Single property appraisal or
"fee" appraisal, in contrast, is the valuation of a particular property as of a given date." Property
Assessment Valuation, 2nct Edition, page 285.
Taxpayer's uncontroverted testimony was that the wood deck was not completed prior to

-13January 1, 1997 and therefor the value of$1,995 should not have been added to the 1997 RCN.
The parties stipulated to the size of the trapezoid patio at 252 square feet, which results in a
decrease of $105 from the RCN. Further, from the record before the Commission, the 4%
appreciation factor is not appropriate for a brand new home, and no other information was
offered to support what "depreciation" factor was "typical" for the age, condition and location of
the subject property, therefor, the commission is removing the "appreciation factor" of 4%.
Those calculations are made as follows:
RCN $173,390 (Original from El5)
Less patio adj.
105 (252 X $2. l 6=$545**$650 -$545 = $105)
Less wood deck
- 1.995
New RCN after corrections $171,290
No depreciation factor used
*******
Land value
33,?10
Total value for 1997
$204,500
Taxpayer's third contention was that her house was not valued equitable with the
comparable properties.
"We recognize that recent and comparable sales ofreal estate may be admissible as
evidence .. : for two different purposes. They may be admitted as substantive proof of value of
the condemned property or as foundation and background for an expert's opinion of value.
[Citation omitted.] The rule on comparability is not as strict for foundational purposes as it is
when the comparable is used as direct and independent proof of value. However, there still must
be a certain degree of similarity for both purposes .... " DeBruce Grain, Inc. v. Otoe County Bd.
Of Equalization 7 Neb. App. 688, 697, 584 N. W. 2d 837, 843 (Neb. App. 1998).
The parties stipulated that the most comparable properties were Exhibits 57, (57 A), 58,
(58A), 59, 61 & 64. The following spreadsheet indicates some of the comparable characteristics

-.14of those five properties to the subject property:
Pronertv
Subj (£15)
(E57)
(E58)
(E59)
(E61)
(E64)

Nebrhd Yr Bit
1132
1996
1132
1996
1994
1132
1995
1111
1134
1994
1994
1134

Size
2038
1667
1745
1750
2044
2183

Qua I
Good
Vgood
Good
Good
Good
Good

Cond Plumb Part Fin
13
1611
Avg
1033
Good 12
1396
12
Avg
872
Avg
9
None
Good 12
None
Avg
13

Denr.
+4%
+1%
-1%
-1%
-3%
-3%

Improve Val
$173,390
$148,185
$134,265
$140, 115
$139,780
$140,060

The two characteristics with the greatest impact on the valuation of the properties are the
size and the absence or presence of partition finish in the basement. Two of the comparable
properties do not have any partition finish, which would account for a large difference in value.
The subject property has 1,611 square feet of partition finish at a RCN of $19, 190. Exhibits 61
and 64 are slightly larger, but neither has any basement partition finish. Also, they both received
a 3% depreciation factor, while the subject received a 4% appreciation factor, resulting in a 7%
spread, which results in large value differences. These homes have very similar exterior
appearances, all have similar design and many were built by the same builder. There is great
disparity in the allocation of siding versus masonry veneer exterior finish. That impacts the first
basic square foot cost to compute the RCN. There is no way to manually calculate those
differences and therefor no attempt has been made to do so, but must note for the record, that it is
a factor in some of the differences in value. In Exhibit 58 the house has 100% siding listed, when
the photo shows the front of the house as masonry veneer and the basic cost is $49.85. In Exhibit
59 the house is the same age, size, quality, and condition as Exhibit 58 but indicates 35% siding
and 65% masonry veneer with a basic cost of $59.58. That is a $9.73 difference, and when
multiplied against the square feet of 1,745 shown in Exhibit 58 results in an approximately
$16,980 difference. Each characteristic adds its proportionate value to arrive at the composite

-15value of the property as a whole.
The only comparable property that has a basement similar to, although not exactly like,
the subject property is the house shown in Exhibit 59. From the photos and questions by the
Commission, it was determined that the house (E59) has a "daylight" basement, while the subject
property has a "walk-out" basement. From the photo of the Subject Property at El2 page 2, the
rear view photo of the house shows that from the back it has the appearance of a two story house.
That feature is not discemable from the County's Property Record Card and the County has not
added any valuation to the RCN for it. The walk-out basement is a feature that is usually
addressed as a positive influence in the market place when a property is offered for sale.
From the photos in E12, it can be seen that the subject property has unique windows and
rooflines which are an indication of quality of construction and fit well into the "Good Quality"
assigned by the County. None of the comparable properties can compare to the subject on all
characteristics and none of the comparable properties support the Taxpayer's contention that the
subject property is valued inequitably. Therefor, the Taxpayer has not adduced sufficient
competent evidence to show the County was unreasonable and arbitrary in equalizing the value
of the subject property for 1997.
In summary, the Commission, from the record before it, finds that:
1. On the issue of equalization, the Taxpayer did not adduce competent evidence
sufficient to overcome the presumption afforded the County. For tax year 1997, the Commission
finds insufficient evidence in the record to support the contention that the subject property was
valued inequitably with the comparable properties designated most comparable by stipulation of
the parties.

-162. On the issue of valuation, Taxpayer adduced sufficient competent evidence to
overcome the presumption afforded the County and to prove the valuation of the subject property
was unreasonable and arbitrary. The County was unreasonable and arbitrary in using a 4% factor
that is listed as a minus but calculated as a plus for a home that is new, and in not excluding the
wood deck from the new calculations done in Exhibit 15 for tax year 1997. Further, due to the
stipulation as to the trapezoid patio being 252 square feet, that correction was made.
For tax year 1997, the Commission determines the fair market value of the subject
property to be: Land 33,210, Improvements $171,290, for a total of $204,500.

JURISDICTION
Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev.
Stat. §77-5087 (1998 Cum. Supp.).

STANDARD OF REVIEW
The-Commission is required by Neb. Rev. Stat. §77-1511 (Reissue 1996) to affirm the
decision of the County unless evidence is adduced establishing that the action of the County was
unreasonable or arbitrary. Neb. Rev. Stat. §77-1511 (Reissue 1996). The Nebraska Court of
Appeals, in interpreting this statute, has held that "There is a presumption that a board of
equalization has faithfully performed its official duties in making an assessment and has acted
upon sufficient competent evidence to justify its action. That presumption remains until there is
competent evidence to the contrary presented, and the presumption disappears when there is
competent evidence on appeal to the contrary. From that point on, the reasonableness of the

-17valuation fixed by the board of equalization becomes one of fact based upon all the evidence
presented. The burden of showing such valuation to be unreasonable rests upon the taxpayer on
appeal from the action of the board." Kawasaki Motors v. Lancaster Cty. Bd. Of Equal., 7 Neb.
App. 655 (1998).

CONCLUSIONS OF LAW

First, from the record before it, the Commission concludes as a matter oflaw that it has
jurisdiction over both the parties and the subject matter of this appeal. The Commission further
concludes as a matter of law that Taxpayer has met her burden of proof as required by Kawasaki.
supra. The Commission must therefore conclude that the decision of the Buffalo County Board
of Equalization should be vacated and reversed.

ORDER
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows:
1·.

That the decision of the Buffalo County Board of Equalization which denied Taxpayers'
protest is vacated and reversed.

2.

That Taxpayer's residential real property known as Lot 17 Countryside Estates, 3rct
Addition, Kearney, Buffalo County, Nebraska, more commonly known as 5207 Avenue
G Place, shall be valued as follows for tax year 1997:
Land

$ 33,210

Improvements

$ 171,290

Total

$ 204,500
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3.

That this decision, if no appeal is filed, shall be certified to the Buffalo County Treasurer,
and the Buffalo County Assessor, pursuant to Neb. Rev. Stat. §77-1511 (Reissue 1996).

4.

That this decision shall only be applicable to tax year 1997.

4.

That each party is to bear its own costs in this matter.

IT IS SO ORDERED.
Dated this 14th day ofJune, 1999.

Mark P. Reynolds, Chairman

Robert L. Hans, Commissioner

