
BEFORE THE NEBRASKA TAX EQUALIZATION 
AND REVIEW COMMISSION 

PCS NITROGEN, L.P., f/k/a 
ARCADIAN FERTILIZER, L. P., 

Appellant, 

vs. 

SARPY COUNTY BOARD 
OF EQUALIZATION, 

Appellee. 

Case No. 97R-150 

DOCKET ENTRY 
AND 

ORDER 

The Nebraska Tax Equalization and Review Commission ("Commission"), being fully 

advised in the premises, finds and determines as follows. The Commission called the above-

captioned case for hearing at the request of the parties on the l61
h day of December, 1997. The 

hearing was held in the City of Omaha, Douglas County, Nebraska. Both parties appeared 

through counsel. 

I. 
STIPULATIONS 

The Commission took judicial notice of certain information, and each of the parties was 

allowed an opportunity to present evidence and argument as to the merits of the appeal. The 

parties stipulated and agreed on the record as follows: 

. 
I. That notice of the hearing was waived. 

II. That the hearing officers should be Commissioners Janet L. Edwards, Robert L. Hans, 

and Mark P. Reynolds. 

III. That the hearing should be an informal hearing. 
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IV. That for purposes of deciding this case, the Commission should mark and receive as an 

Exhibit the Bill of Exceptions from the case PCS Nitrogen, L. P., f/kla Arcadian 

Fertilizer, L. P., v. Sarpy County Board of Equalization, Commission Case Number 96R-

150 ("former case"). 

V. That the Exhibit be submitted to the Commission no later than 5:00 o'clock p.m., January 

14th, 1998. 

VI. That a stipulation to be prepared and submitted by the parties should be marked and 

received as an Exhibit. 

VII. That this Exhibit be submitted to the Commission no later than 5:00 o'clock p.m., 

January 14th, 1998. 

VIII. That the briefs offered by the parties in the former case be marked and received as an 

Exhibit in this case. 

IX. That the transcripts as to the 1996 proceedings before the Sarpy County Board of 

Equalization which were to be marked and received as an Exhibit in the former case, but 

which were not submitted, would be irrelevant to these proceedings under the holdings of 

the Nebraska Supreme Court in De Vore v. Board of Equalization, 144 Neb. 351, 13 N. 

W. 2d 451 (1944), and Affiliated Foods Coop. v. Madison, 229 Neb. 605, 428 N.W.2d 

201 (1988). 

X. That the case is deemed to be submitted for decision on the 14th day of January, 1998, at 

5:00 o'clock p.m., unless the parties advise the Commissiorr otherwise prior to that day 

and time. 
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II. 
MARKING OF EXHIBITS 

The Commission notes for the record that the parties stipulated that the Exhibits 

described above should be marked as Exhibits "A," "B," and "C," respectively. The 

Commission however, finds and determines that the Nebraska Supreme Court Rules of Practice 

and Procedure control the· marking of exhibits, as set forth below. 

Pursuant to Nebr. S. Ct. Rule l(D): 

"In an appeal from an order of the Nebraska Public 
Service Commission or other tribunal from which 
an appeal can be taken directly to this court, the 
procedure shall be that provided for in appeals from 
the district court, except as otherwise provided by 
statute." 

Neb. S. Ct. Rule 5(B)(6), which pertains to appeals from the District Courts to the Court of 

Appeals and Supreme Court, and therefore the Commission, provides in applicable part: 

::.~--- --

"Exhibits are to be marked in numerical order, 
irrespective of the party producing them and shall 
show the date on which they were marked. The 
sequential numbering of exhibits shall begin with 
the first hearing held and continue until final 
disposition.. The same number shall not be given to 
more than one exhibit in any case." 

Although the aforementioned rules apply to Bills of Exceptions which shall be filed in 

the Court of Appeals and Supreme Court, the Commission finds and determines it would be 

confusing and wasteful of Commission resources to mark exhibits in one fashion, and then later 

be required to mark those same exhibits in another fashion in case of appeal. The Commission, 

therefore finds and determines that exhibits shall be marked in conformity with Nebr. S. Ct. Rule 

5. The Bill of Exceptions for the former case shows that the last exhibit was Exhibit 28. 
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III. 
RECEIPT OF BRIEFS 

The Commission further finds and determines that the Nebraska Supreme Court Rules of 

Practice and Procedure apply to the receipt of Briefs. Neb. S. Ct. Rule 4 provides: 

Neb. S. Ct. Rule 4(Comment): "It is the intent of 
Rule 4 to reduce the bulk of transcripts filed with 
the ·court. The court specifically intends to 
eliminate requests for subpoenas, subpoenas, 
requests for summonses, summonses, 
interrogatories, appearances of counsel, notices 
and other documents not relevant to the appeal. 
Opinions of this court appear in the Nebraska 
Reports and should never be included as part of a 
transcript. " 

The Courts therefore routinely prohibit parties from offering briefs as part of the record on 

appeal. Again, the Commission finds and determines that to conduct its operations in violation 

of the Supreme Court Rules of Practice and Procedure would be confusing and wasteful of the 

Commission's resources. The Commission therefore finds and determines that it should accept 

and consider the briefs submitted by the parties in the former case as dispositive of the parties 

written arguments in this case. Those briefs therefore, should be accepted and considered, but 

not marked or received as exhibits. 

::.;._--.~---

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED: 

I. That the hearing officers for this case are Commissioners Janet L. Edwards, Robert L. 

Hans, and Mark P. Reynolds. 
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II. That the hearing is an informal hearing governed by Title 442, Nebr. Ad.min. Code. 

III. That the Bill of Exceptions from the case PCS Nitrogen, L. P.,f/kla Arcadian Fertilizer, 

L. P., v. Sarpy County Board a/Equalization, Commission Case Number 96R-150 

("former case"), shall be marked as Exhibit 29, and, when submitted, shall be received. 

IV. That Exhibit 29 shall be submitted to the Commission no later than 5:00 o'clock p.m., 

January 14th, 1998. 

V. That the stipulation to be prepared and submitted by the parties shall be marked and 

received as Exhibit 30 when submitted. 

VI. That Exhibit 30 shall be submitted to the Commission no later than 5:00 o'clock p.m., 

January 14th, 1998. 

VII. That the briefs offered by the parties in the former shall be accepted and considered as 

the parties written arguments in this case, but shall not be marked or received as an 

Exhibit. 

VIII. That the transcript as to the 1996 proceedings before the Sarpy County Board of 

Equalization which were to be marked and received as an Exhibit in the former case, but 

which were not submitted, would be irrelevant to these proceedings under the holdings of 

the Nebraska Supreme Court inDeVore v. Board a/Equalization, 144 Neb. 351, 13 N.W. 

2d 451 (1944), and Affiliated Foods Coop. v. Madison, 229 Neb. 605, 428 N.W. 2d 201 

(1988). 
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IX. That the case is deemed to be submitted for decision on the 14th day of January, 1998, at 

5:00 o'clock p.m., unless the parties advise the Commission otherwise prior to that day 

and time. 

IT IS SO ORDERED. 

Dated this 24th day of December, 1997. 

Mark P. Reynolds, Chairman 

SEAL Ro~ssioner 

·-------




