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Edwards, Commissioner, for the Commission: 

SUMMARY OF DECISION 

The Commission affirms the decision of the Saline County Board of Equalization which 

denied Taxpayer's protest, and denies Taxpayer's request for a reduction in assessed value of the 

subject property. 
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NATURE OF THE CASE 

James F. Wagner ("Taxpayer") owns certain commercial real property located in the City 

of Crete, Saline County, Nebraska. Taxpayer filed a protest with the Saline County Board of 

Equalization ("County") alleging that "the appraised value is excessive .... That regardless of 

purchase price, the value of the land should remain at a value that reflects an accurate assessment 

of current and foreseeable future use, which is for farming." By way of relief, Taxpayer 

-
requested that the proposed 1997 valuation of $33, 100 be reduced. <;:ounty denied the protest, 

from which decision Taxpayer appeals. 

DUTIES OF THE PARTIES 

A taxpayer who is dissatisfied with the county assessor's determination of assessed value 

ofreal property must file a written protest with County. Neb. Rev. Stat. §77-1502 (1997 Supp.). 

A county board of equalization must, between June 1 and July 25 of each year, fairly and 

impartially equalize the values of all items of real property in the county "except agricultural and 

horticultural land ... "so that all real property is assessed uniformly and proportionately. Neb. 

Rev. Stat. §77-1504 (1997). 

"For purposes of equalization of the valuation of any protested real property, tlre county 

board of equalization shall make its adjustment so that the value of the protested property 

compares to the average level of value of the class or subclass of property in which the protested 

property is categorized." Neb. Rev. Stat. §77-1504 (1997 Supp.). 
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EVIDENCE BEFORE THE COMMISSION 

ity Judicial notice was taken, without objection, of the pleadings in Case File 97R-203; the 

Nebraska Assessor's Reference Manuals, Volumes 1 and 2; the Nebraska Agricultural and 

Horticultural Land Valuation Manual; the Nebraska Constitution; the Nebraska State Statutes; 

mt LB 1104; Title 442 of the Administrative Code (Tax Equalization and Review Commission's 

Rules and Regulations); the standard reference work Property Assessment Valuation, Second 

Edition; the standard reference work Property Appraisal and Assessment Administration; the 

. 
standard reference work GlossaJy for Property Appraisal and Assessment; the Property Tax 

Division of the Department of Revenue's published 1997 ratios and measures of central tendency 

which are published pursuant to Neb. Rev. Stat.§77-1327(6); the 1997 County Profiles for Saline 

e County; the 1997 Equalization Proceedings of the Tax Equalization and Review Commission; 

I. the Uniform Standards of Profession Appraisal Practices, 1997 Edition; Title 298, Nebraska 

i Administrative Code (the Nebraska Real Estate Appraiser Board's Rules and Regulations); the 

d Nebraska Real Estate Appraiser Board Certification Requirements; and the Nebraska Real Estate 

Appraiser Board Education Core Curriculum. 

Taxpayer's Exhibits 1, 2, and 3 were received without objection. County's Exhibits 4 

through 14 were received without objection and Exhibits 15 through 24 were denied. At the 

close of the hearing, the Commission required the parties to produce additional, specific evidence 

no later than March 5, 1998 at 5:00 P.M., and written argument no later than March 19, 1998 at 

5:00 P.M. Both parties supplied both the additional evidence and respective arguments in a 

timely fashion. 
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ANALYSIS 

Taxpayer purchased the subject property at public auction in 1996 for $48,000. The 

subject property consists of 13.24 acres of agricultural land with some wetland acres in the 

Indian Creek watershed. The property was annexed into the city in 1996. Uncontroverted 

testimony was that the property is platted. It lies within a mile of the main street of Crete and at 

the junction of Nebraska Higl'iways 33 and l 03. Taxpayer says the subject property was 

purchased to add to his farming ground which lies adjacent to the subject property. He has a 

Production Flexibility Contract with the U.S.D.A. Commodity Credit Corporation for years 1997 

through ;2002 for the subject property. Taxpayer testified he has a "Wetlands Conservation" 

Program Contract through the year 2007 for compensation of $360.00 annually for the subject 

property. Taxpayer's contention is that this property cannot be developed as Commercial 

property because there is no access from either Highway 33 nor Highway I 03 and access is 

limited by the deed to the property. Also the creek wetlands would require extra fill and land 

work to be acceptable for commercial development. The land is Zoned C-3. From the material 

supplied by the Taxpayer, C-3 is Highway Commercial and is defined in the Municipal Planning 

§11-222 as" ... all principal uses permitted in the C-2 General Commercial District and Drive-in 

Theaters, Farm machinery and equipment sales and services, Feed, grain and fertilizer sales, Golf 

driving ranges and miniature golf courses, and Lumber yards and construction materials sales." 

Taxpayer contends that the value should be based on the land's current agricultural use, 

regardless of purchase price. 

Taxpayer provided the deed to the subject property he executed. The legal description on 

that deed, dated October 15, 1996 is "Lots Two, Three and Four (2,3,& 4) in the Cerny-Hancock 



l-

7 

-5-

Addition, a Subdivision of a portion of the Northwest Quarter (NW 1/4) of Section Thirty-three 

(33), Township Eight (8) North, Range Four (4) East of the 6th P.M., Saline County, Nebraska." 

(No acreage figure was listed on the document.) This deed has no limitations listed on it as to 

ingress and egress and has a different legal description than the two older deeds which purported 

to describe the subject property. 

The legal description for the oldest Deed provided by Taxpayer is dated July of 1963, "A 

tract ofland located in the East Half of the Northwest Quarter of Section 33, Township 8 North, 

Range 4 East of the 6th P.M." (with~ detailed surveyors description of a tract containing 10.87 

acres) appears to be correcting an error in the Highway Right-of-Way previously transferred to 

the State of Nebraska. The limitation to ingress or egress is over the property except for one 20' 

field entrance and one 40' commercial entrance. 

In the next deed provided by Taxpayer, dated March 23, 1964, the legal description is for 

"a tract ofland located in the West Half of the Northwest Quarter of Section 33, Township 8 

North, Range 4 East of the 61h P .M." (With a surveyors description of a tract containing 3.84 

acres) is transferring title to the State of Nebraska. Ingress and egress are limited to two 

commercial entrances, not to exceed 40 feet in width. 

In the last quitclaim deed provided by the Taxpayer, dated September 27, 1985, the State 

of Nebraska is conveying to the City of Crete one unrestricted street for public use .in Lot one 

which is not a part of the subject property in the instant case and therefor is not relevant. 

It appears the two older deeds are for Highway Right-of-Way with the status of ingress 

and egress to the properties on those dates. 

From Taxpayer's Counsel's letter of March 4, 1998, Mr. Wagner has never made a 
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request to the State of Nebraska for permission for additional ingress and egress to the subject 

property, therefor no documentation could be provided. 

County's testimony is that the property is properly classified as Commercial because the 

Highest and Best Use of the subject property is for Commercial development. Professionally 

accepted mass appraisal practices recognize that "use value" is not always equal to "market 

value." "For example, the market value of a farm on the periphery of an expanding city may far 

exceed its use value." Property Appraisal and Assessment Administration, 1990, p. 177. The 

controlling issue in determining market value under such circumstances is identification of a 

property's "highest and best use". The principle means that" ... the market value of property 

depends on potential use rather than on current use alone. The principle is most obvious in the 

case of vacant land, which commands value based on potential use. The more profitable the 

potential use, the higher the demand and market value. Vacant land in an urban area commands 

greater value than vacant land in a rural area." Property Appraisal and Assessment 

Administration, 1990, p. 179. 

The subject property is within the city limits and is zoned for commercial purposes C-3. 

County appraiser testified that the value for commercial land per acre in Saline County is 

assessed as follows: 

$2,500 per acre for bare commercial land with no development and poor, limited or no 
access. 
$4,000 to $4,500 per acre for commercial land with adequate access. 
$6,500 per acre for improved commercial land. 

County's assertion is that the $2,500 per acre value does account for limited access and is the 

correct fair market value for the subject property for 1997. The County provided the list of sales 
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used to set the commercial per acre values for the reappraisal in Saline County. County testified 

that Taxpayer has access to the subject property through the adjacent property he owns. County 

testified that the purchase price was $48,000 and the assessed value of $33, 100 takes into 

account the problems the Taxpayer has enumerated. $33,100 is approximately 69% of the 

purchase price. 

Taxpayer, from the record before the Commission, has failed to prove by a preponderance 

of the evidence that the Saline County Board of Equalization decision was arbitrary or 

unreasonable. 

FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider only that evidence which has 

been made a part of the record before it. No other information or evidence may be considered. 

Neb. Rev. Stat. §77-5016 (3) (1997 Supp.). The Commission may, however, evaluate the 

evidence presented utilizing it's experience, technical competence, and specialized knowledge. 

Neb. Rev. Stat. §77-5016 (5) (1997 Supp.). 

From the pleadings and the evidence contained in the record before it, the Commission 

finds and determines as follows: 

1. That Taxpayer is the owner of certain commercial real property located in Crete, Saiine 

County, Nebraska. 

2. That Taxpayer was dissatisfied with the assessor value of the subject property for tax year 

1997 and timely filed a protest with the County requesting the valuation be reduced. 

3. That County denied the protest. 
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4. That Taxpayer appealed that decision to the Tax Equalization and Review Commission. 

5. That the subject property is currently being farmed and has a Production Flexibility 

Contract with the U.S.D.A. Commodity Credit Corporation for the years of 1997 through 

2002. 

6. That Taxpayer testified he has a "Wetlands Conservation" Program Contract through the 

year 2007 with compensation of $360.00 annually. 

-
7. That Indian Creek runs through part of the subject property making it more expensive for 

commercial development. 

8. That County determined the "Highest and Best Use" of the subject property is for 

Commercial development. 

9. That the subject property was annexed into the city limits of Crete, Saline County, 

Nebraska on December 26, 1996. 

10. That the subject property is zoned C-3 Highway Commercial. 

11. That the subject property cannot be classified nor valued as agricultural land because of 

being within the city limits and zoned commercial. Neb. Rev. Stat. §77-1359 (Reissue 

1996) 

12. That Taxpayer paid $48,000 for the subject property at public auction in October of 1996. 

13. That the issue of ingress and egress has many unanswered questions. From the old deeds 

for Highway R.O.W. presented by Taxpayer, those were the restrictions for 1963 and 

1964 respectively for the existing highway structure. Further that the subject property has 

ingress and egress from the adjacent property owned by Taxpayer. 
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14. That as per Taxpayer's Counsel's letter dated March 4, 1998, Taxpayer has never 

requested additional ingress or egress from the State of Nebraska, making a determination 

as to it's possibility or lack of probability mere speculation. 

15. That County submitted the listing of the sales used to establish the $2,500 per acre value 

of commercial land applied to the subject property. 

16. That County testified that the assessed value for: unimproved commercial land with 

limited, poor or no access is $2,500 per acre; unimproved commercial land with adequate 

access is $4,000 to $4,500 per acre ; improved commercial land is $6,500 per acre. 

17. That County testified the subject property is within one mile of the main street of Crete 

and at the intersection of Nebraska Highways 33 and 103, which is a prime location for 

commercial development. 

18. That County alleges that the Highest and Best use of the subject property is for High Way 

Commercial development. 

19. That County testified that commercial sales have been stable to increasing the past three 

years in and around Crete. 

20. That insufficient evidence was adduced to show the Saline County Board of Equalization 

was arbitrary or unreasonable in it's decision. 

JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev. 

Stat. §77-5007 (1997 Supp.). 
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STANDARD OF REVIEW 

The Commission must affirm the decision of the county board of equalization unless the 

appellant demonstrates by a preponderance of the evidence that the decision made by the county 

board of equalization was not governed by reason, was absurd, exceeded the bounds of reason or 

moderation, or was made in disregard of the facts or circumstances and without some basis 

which would lead a reasonabfe person to the same conclusion. Title 442, Nebraska 

-
Administrative Code, Chapter 5, Section O 18. See also Harrison Square v. Sarpy Cty. Bd. Of 

Equal., 6 Neb. App. 454 (1998). 

CONCLUSIONS OF LAW 

First, from the record before it, the Commission concludes as a matter oflaw that it has 

jurisdiction over both the parties and the subject matter of this appeal. The Commission further 

concludes as a matter of law that, pursuant to Title 442, Nebraska Administrative Code, the 

Appellant is required to establish by a preponderance of the evidence that the decision of the 

Saline County Board of Equalization was unreasonable or arbitrary. Finally, the Commission 

must, for the reasons set forth above, and pursuant to Neb. Rev. Stat. §77-1510 (1997 Supp.), 

hereby does conclude as a matter of law that from the record before the Commission the 

Taxpayer has not met his burden of proof, and therefore the action of the Saline County Board of 

Equalization should be affirmed. 
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ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows: 

1. That the decision of the Saline County Board of Equalization which denied Tax payers' 

protest is affirmed. 

2. That Taxpayer's commercial real property known as Lots 2, 3, & 4 Cerney-Hancock 

Subdivision Part S 112'NW1/4 Section 33, Township 8, Range 4, Crete, Saline County, 

Nebraska, shall be valued as follows for tax year 1997: 

Land 

Improvements 

Total 

$33, 100 

$0 

$33,100 

3. That this decision, if no appeal is filed, shall be certified within thirty days to the Saline 

County Treasurer, and the Saline County Assessor, pursuant to Neb. Rev. Stat. §77-1511 

(Reissue 1996). 

4. That this decision shall only be applicable to tax year 1997. 

5. That each party is to bear its own costs in this matter. 



IT IS SO ORDERED. 

Dated this 1 orh day of July, 1998. 

Mark P. Reynolds. Chainnan 

Seal Rob~issioner 




