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NOTES

Divining an Approach to Attorney
Sanctions and Iowa Rule 80(a) Through

an Analysis of Federal and State Civil
Procedure Rules

Lawsuits are filed each year in the United States in staggering
numbers.' Accompanying this large number of lawsuits is a concern over
the courts' capabilities to handle the workload.2 Judges, staff, and facilities
cannot grow proportionally with the number of lawsuits; thus tremendous
delays and backlogs occur in the judicial system.3 Lawyers often contribute
to the increase in lawsuits by litigating unmeritorious or harassing 4 civil
actions.5 Recognizing the severity of this problem, federal and state courts

1. See CONGRESSIONAL QUARTERLY, INC., New Tribunal Backed to Ease Supreme Court's
Workload, in CURRENT AMERICAN GOVERNMENT 82 (Fall 1986) (United States Supreme Court
caseload more than quadrupled in last 30 years); U. S. DEPT. OF COMMERCE, BUREAU OF THE
CENSUS, STATISTICAL ABSTRACT OF THE UNITED STATES 1986, at 180 (1986) (indicating that in
1982 almost 6 million civil actions were filed in state courts of general jurisdiction); L.A. Daily
J.,Jan. 8, 1982, at 1, col. 6 (number of cases filed in federal district courts in 1981 41% greater
than in 1978).

2. See L.A. Daily J., Jan. 8, 1982, at 1, col. 4. See generally Burger, Agenda for 2000 A.D. -
A Need for Systematic Anticipation, 70 F.R.D. 83 (1976) (speech addressing litigation expansion,
demands on judiciary, and need for judges to find control nmethods).

3. See L.A. Daily J., Jan. 8, 1982, at 1, col. 6.
4. In this Note the terms abuse, misuse, frivolous, harassing, and unmeritorious will be

used to refer to attorney actions that abuse the judicial process.
5. See ABA STANDING COMM. ON PROF. DISCIPLINE, THE JUDICIAL RESPONSE TO LAWYER

MISCONDUCT IV. 3 (1984) [hereinafter THE JUDICIAL RESPONSE] ("Abuse of the judicial process
serves to further clog an already overburdened system."); Schwarzer, Sanctions Under the New
Federal Rule 11-A Closer Look, 104 F.R.D. 181, 182 (1985) ("[M]isuse and abuse of the
litigation process have contributed to the [crowded dockets] problem."). Many abusive legal
actions are based on frivolous or harassing claims. One commentator gave the following as
examples of such lawsuits:

-uit against defendant/customer for eating one grape in grocery store without
paying for it.
-Suit seeking compensation from dentist brought by patient who waited one hour 47
minutes for appointment.
-Attorney suing weather-forecasting gimmick 'Jimmy the Groundhog" for forecast-
ing an early spring, which proved to be incorrect.
-Suit against the Chicago Bears for misrepresentation of selves as professional
football team.
-$10,000,000 federal class action suit brought on behalf of baseball fans who suffered
mental harm because of the baseball players' strike.
-Suit by inmate against warden because prisoner's brand of antiperspirant was not
sold in the prison store.
-Suit by inmate against warden because the metal toilet seat in prison cell was too cold.
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have begun to impose sanctions upon attorneys 6 who misuse the judi-
cial process.7 To justify imposing sanctions, courts rely on their statu-
tory contempt power8 or their inherent power of courtroom con-

-Suit by game show contestant against ABC, NBC, and CBS, claiming violation of
antitrust laws because of limitations placed by the networks on the number of times
one can be a contestant on the game show.

See Hurley, Much Ado About Nothing-An Epidemic of Frivolous Lawsuits is Turning our Legal
S~stem into the Courtroom of the Absurd, DocKET CALL, Summer 1982, at 14, 14-17.

Additionally, many suits are brought that originally have merit, but become abusive due to
the attorneys' or clients' misuse of the judicial process. See, e.g., Link v. Wabash R.R., 370 U.S.
626, 629-31 (1962) (court has authority to dismiss claim for attorney's failure to prosecute);
Austin The.,tre, Inc. v. Warner Bros. Pictures, Inc., 22 F.R.D. 302,304 (S.D.N.Y. 1958) (fining
attorney who willfully delayed answering interrogatories for two and a half years); Gottlieb v.
Edelstein, 84 Misc. 2d'1053, 1058, 375 N.Y.S.2d 532, 537 (Trial Term 1975) (fining attorney
for delay in seeking appointment of administrator after client died).

6. Originally, courts disclaimed any ability to fine attorneys for frivolous or dilatory
actions. See Smith v. Michigan Buggy Co., 175 Il. 619, 628, 51 N.E. 569, 571 (1898) ("[E]very
man has a right to come into a court ofjustice and claim what he deems to be his right without
fear of being prosecuted for heavy damages."); Potts v. Imlay, 4 N.J.L. 382, 384 (1816) ("The
courts of law are open to every citizen, and he may sue ... upon the penalty of lawful cost.
only."). Part of this judicial reluctance may have stemmed from the traditional "American
Rule" governing court costs. Under this Rule a prevailing party in a lawsuit could not recover
attorneys' fees or costs, unless such a recovery was statutorily or contractually authorized. See
Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 247 (1975).

7. See Renfrew, Discovery Sanctions: A Judicial Perspective, 67 CALiF. L. Rv. 264, 275-76
(1979). Sanctions are also placed upon parties to lawsuits. Parties have been denied ajury trial.
See In re 1208, Inc., 188 F. Supp. 664, 666 (E.D. Pa. 1960). They have had their entire case
di-missed. See Link v. Wabash R.R., 370 U.S. 626, 635 (1962). Parties may also have their
evidence excluded. See CAL. CIv. PRoc. CODE § 2034(b)(2)(A)-(C) (West 1985). However, this
Note focuses on attorney penalties. Methods of punishing litigants will not be specifically
dihcussed.

8.See, e.g., IOWA CODE § 665 (1985); NEB. Rv. STAT. § 25-2121 (1985); VA. CODE
§ 18.2-456 (1982); WASH. REv. CODE § 9.23.010 (1985). Contemptible attorney behavior is
conduct that obstructs, delays, or tends to embarrass thejudicial process. See In re Shortridge,
99 Cal. 526, 532, 34 P. 227, 229-30 (1893). There is a general and growing dissatisfaction
within the judiciary concerning the use of the contempt penalty. An initial problem is that
contempt requires a high level of abusive behavior by the attorney before the courts will invoke
the penalty, because the attorney must have knowingly intended to commit the contemptible
act. See Taylorv. District Court, 434 P.2d 679, 681 (Alaska 1967) (requiring willful disregard
of court's authority to find attorney in contempt). The high mens rea requirement has caused
many judges to use the penalty sparingly. See Note, Sanctions Imposed by Courts on Attorneys Who
Abuse the Judicial Process, 44 U. Cm. L. REv. 619, 622 (1977) [hereinafter Sanctions Imposed].

Additionally, judicial reluctance to use the contempt sanction may be due to the heavy
penalty incurred by an attorney found in contempt. In Iowa an individual found guilty of
contempt by the Iowa Supreme Court or Iowa Court of Appeals can be fined as much as $1000
and/or placed in the county jail for up to sb months. See IOWA CODE § 665.4.1 (1985). A final
problem with invoking the contempt sanction is the difficulty of distinguishing between direct
and indirect contempt. A contempt occurring before the court is direct contempt. See
Commonwealth v. Lagnes, 434 Pa. 478, 481, 255 A.2d 131, 133 (1969), vacated sub nom.
Mayberry v. Pennsylvania, 400 U.S. 455, 466 (1971) (pro se defendant referring obscenely to
judge during trial); Dobbs, Contempt of Court: A Survey, 56 CORNELL L. R,.v. 183, 221-22 (1971).
Direct contempt can be punished immediately without any trial or hearing on the appropri-
ateness of the penalty. See FED. R. CiuM. P. 42(a); see also Dobbs, supra, at 221. But see Note, The
Application of Criminal Contempt Procedures to Attorneys, 64 J. Caiu. L. & CRIMINOLOGY 300, 305
(1973) (noting some courts use summary proceedings only when circumstances require
immediate action). Indirect contempt occurs outside the courtroom. See In re S.L.T., 180 So.
2d 374, 380 (Fla. Dist. Ct. App. 1965) (failure to pay court ordered child support could result
in contempt finding); see also Dobbs, supra, at 222-23. Indirect contempt can only be punished
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trol.9 Additionally, courts have used disciplinary proceedings' ° in an
attempt to reduce attorney misuse of the judicial process. Recently, courts
have promulgated court and civil procedure rules I to fine or penalize

after a full trial on the charges. See FED. R. CuM. P. 42(b); see also Dobbs, supra, at 221
(discussing plenary or indirect contempt procedure). It is difficult to determine if the
contemptible behavior occurred within or without the court's presence, because often an
action has ramifications both in front of and outside of the court. See Dobbs, supra, at 225
(discussing inability of courts to agree whether absent or late attorney is guilty of indirect or
direct contempt).

9. A court's inherent power is the power, developed by the court, to control certain actions
that affect the court and its ability to carry out its societal role. See Hazard, McNamara &
Sentilles, Court Finance and Unitary Budgeting, 81 YALE L.J. 1286, 1287 (1972). Courts claim the
power is necessary to function properly. See id. When courts began to penalize attorneys, they
often cited their inherent power to control courtroom behavior. See Ex Parte Robinson, 86 U.S.
(19 Wall.) 505, 510 (1873) (power to punish attorneys for contemptible behavior "is inherent
in all courts"); Ex parte Burr, 22 U.S. (9 Wheat.) 529, 529 (1824) (recognizing in attorney
disbarment action "some controlling power, some discretion [to punish attorneys], ought to
reside in the court."). This practice has continued into the present. See Roadway Express, Inc.
v. Piper, 447 U.S. 752, 766-67 (1980) (affirming courts' inherent powers to use monetary
sanctions against attorneys for abusive litigation practices).

Iowa courts have recognized their inherent power to discipline attorneys but have used it
sparingly. See Hoekstra v. Farm Bureau Mut. Ins. Co., 382 N.W.2d 100, 108-09 (Iowa 1986)
(recognizing trial court authority to penalize individuals for violating discovery rules);
Committee on Professional Ethics & Conduct v. Michelson, 345 N.W.2d 112, 115 (Iowa 1984)
("This court has ... inherent power to discipline attorneys within the state.").

10. Sanctions in disciplinary actions are assessed under the power of a state's highest court.
See ABAJoilNT COMM. ON PROF. SANCTIONS, STANDARDS FOR IMPOSING LAWYER SANCTIONS 27 (1985)
(final draft) [hereinafter STANDARDS]. Disciplinary actions are generally premised upon
violations of a state's code of professional responsibility and the state bar's disciplinary rules.
See Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447, 466 n.28 (1978). The codes and rules
contain guidelines governing attorneys' frivolous or abusive litigation. See MODEL CODE OF

PROFESSIONAL RESPONSIBILITY DR 2-110(B)(1) (1980) [hereinafter MODEL CODE] ("mandatory
withdrawal" for attorney who knows client brought claim or defense for improper purpose);
MODEL CODE, supra, at DR 7-102(A)(1) (prohibiting attorney from advancing claim that
harasses or injures another party). The mandatory withdrawal requirement is subject to the
trial judge's approval. See THE JUDICIAL RESPONSE, supra note 5, at IV. 5. The Model Code does
not prescribe disciplinary procedures; it only specifies conduct needing discipline. See MODEL

CODE, supra, Preamble and Preliminary Statement, at 2 n.12 (1980). The court may use its own
discretion to determine what sanctions to levy. See Note, Disbarment: Non-Professional Conduct
Demonstrating Unfitness to Practice, 43 CORNELL L.Q. 489, 495 (1958). Sanctions for violations
include reprimands, suspensions, disbarment, and such disciplinary action as the circum-
stances may warrant. See STANDARDS, supra, at 10-11. Disciplinary actions are less than
successful in many cases. Often there are no established methods for punishing nonmajor
violations through disciplinary actions. See THE JUDICIAL RESPONSE, supra note 5, at IV.7-.8
(discussing reluctance of courts to use disciplinary powers unless "extreme circumstances"
present). Additionally, because the state bar associations rely on their members, see MODEL

CODE, supra, at DR 1-103(A) (lawyer with information concerning violations should report to
proper authority), and the judiciary, see CODE OF JUDICIAL CONDUCT 3(B)(3) (1972) ("A judge
should take . . . appropriate disciplinary measures against a, . . lawyer for unprofessional
conduct .... ), to report rules infractions, many violations are unreported because members
are unwilling to report their peers. This has prompted the American Bar Association to
suggest punishing attorneys as wrongdoers when they fail to identify other wrongdoers. See
ABA SPECIAL COMM. ON EVALUATION OF DISCIPLINARY ENFORCEMENT, PROBLEMS AND REcOMMENDA-

TIONS IN DISCIPLINARY ENFORCEMENT 170-71 (1970) (final draft). However, who will report the
wrongdoers who fail to report other wrongdoers is an unanswered question. See Note,
Financial Penalties Imposed Directly Against Attorneys in Litigation Without Resort to the Contempt
Power, 26 UCLA L. REv. 855, 860 n.30 (1979) [hereinafter Note, Financial Penalties].

11. See Sanctions Imposed, supra note 8, at 636 (1977) (indicating that at that time few
jurisdictions had developed court rules concerning sanctions); see also FED. R. Civ. P. 11 (rule
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attorneys for rule violations. 12 Courts promulgate the rules under legislative
authorization 3 and often call for the summary imposition of sanctions14 if an
attorney brings or litigates an abusive claim.

Recently, the Iowa Supreme Court adopted an amendment to Rule 80
of the Iowa Rules of Civil Procedure.' 5 The amendment allows an Iowa
court to place sanctions on an attorney or party appearing before it, if the
court decides that a motion, pleading, or paper used in the litigation was
signed "for any improper purpose."' 6 Rule 80(a) is a signature rule. By
signing a pleading or motion, an attorney or party verifies a good faith
belief in the truthfulness or legitimacy of the paper's contents.' 7 Like many
other states that have amended their civil procedure rules,' 8 the Iowa

amended in 1983 to permit sanction levying); THE JUDICIAL RESPONSE, supra note 5, at IV.5
(discussing 1980 amendment to Sup. Ct. R. 49.2 permitting United States Supreme Court to
award damages for frivolous appeals).

12. See, e.g., Hatch v. Reliance Ins. Co., 106 S. Ct. 782, 782 (1986) (awarding $500 damages
to respondent pursuant to Sup. Ct. R. 49.2); Miranda v. Southern Pac. Transp. Co., 710 F.2d
516, 518 (9th Cir. 1983) (affirming power of court to apply Local Rule 28 of District Court for
Central District of California, which authorized sanction); Eastway Constr. Corp. v. City of
New York, 637 F. Supp. 558, 584 (E.D.N.Y. 1986) (applying Fed. R. Civ. P. 11 sanctions).

13. Federal civil procedure rules are promulgated by the Supreme Court under authori-
zation of the United States Congress. See 28 U.S.C. § 2072 (1982) (Supreme Court instructed
"to prescribe by general rules the forms of process, writs, pleadings, and motions, and the
practice and procedure of the district courts and courts of appeals of the United States in civil
actions"). Most states have similar provisions. For an example of a state enabling act, see IowA
CODE § 602.4201 (1985).

14. "Summary imposition" is a phrase used in this Note to describe the assessment of a
sanction, oft-n monetary, against an attorney or party in a "proceeding which is not called for
the purpose of disciplining the attorney and in which the court does not announce that it is
relying upon the contempt power." Note, Financial Penalties, supra note 10, at 856-57. Most
summary impositions occur in the course of an unrelated proceeding, arising as a collateral
issue. See Gumabao v. Gumabao, 150 Cal. App. 3d 572, 574 n.2, 198 Cal. Rptr. 90, 92 n.2
(1984).

15. Rule 80(a) became effective April 1, 1986. See IowA R. Civ. P. 80. The amendment was
proposed on Jan. 21, 1986. See Iowa S. Ct. Report of Jan. 21, 1986.

16. See IowA R. Civ. P. 80(a). Rule 80(a) reads in pertinent part:
(a) .... Counsel's signature to every motion, pleading, or other paper shall be
deemed a certificate that: counsel has read the motion, pleading, or other paper; that
to the best'of counsel's knowledge, information, and belief, formed after reasonable
inquiry, it is well grounded in fact and is warranted by existing law or a good faith
argument for the extension, modification, or reversal of existing law; and that it is not
interposed for any improper purpose, such as to harass or cause an unnecessary delay
or needless increase in the cost of litigation .... If a motion, pleading, or other paper
is signed in violation of this rule, the court, upon motion or upon its own initiative,
shall impose upon the person who signed it, a represented party, or both, an
appropriate sanction, which may include an order to pay the other party or parties
the amount of the reasonable expenses incurred because of the filing of the motion,
pleading, or other paper, including a reasonable attorney fee.

Id. Rule 80 was further amended by the addition of part (b). Part (b) empowers the court to
stay proceedings until a nonattorney party, who has "in the preceding five-year period"
prosecuted and lost in three or more actions, furnishes security evidencing the party's ability
to pay all of the opposing party's costs. See id.

17. In fact, the title of Rule 80(a) is "Verification Abolished; Affidavits." See id. The
mandatory signature requirement has replaced the verification requirement, and now no oath
taking is necessary. An attorney's signature apparently is deemed a sufficient voucher of
truthfulness. See id.

18. See infra note 19.
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amendment closely tracks Federal Rule of Civil Procedure 11 (Federal
Rule).19 Other courts' interpretations of a rule similar to Rule 80(a) could
indicate how the Iowa Rule will be applied. Using these jurisdictions as
models it is likely that an attorney will be punished under Rule 80(a) by
arguing an unmeritorious action, 20 or by prosecuting or defending for an
inappropriate purpose.21

Obstacles to the effective use of Rule 80(a) exist because the Iowa Rule
suffers from at least three flaws that make its application difficult forjudges
and uncertain for attorneys. First, the Iowa Rule provides little guidance on
the standard governing pleadings, motions, and other actions that attor-
neys perform.22 Second, Rule 80(a) contains no explicit due process
protections, and judges could apply the Iowa Rule without giving attorneys
their constitutionally protected right to notice and a hearing. Last, Rule
80(a) contains no guidance on the manner in which the actual sanctions
should be imposed. This Note provides an analysis for Rule 80(a) and
asserts that the Iowa Rule can be beneficial to both the court and litigants

19. Federal Rule of Civil Procedure 11 provides in pertinent part:
Every pleading, motion, and other paper of a party represented by an attorney

shall be signed .... The signature of an attorney... constitutes a certificate by him
that he has read the pleading, motion, or other paper; that to the best of his
knowledge, information, and belief formed after reasonable inquiry it is well
grounded in fact and is warranted by existing law or a good faith argument for the
extension, modification, or reversal of existing law, and that it is not interposed for
any improper purpose, such as to harass or to cause unnecessary delay or needless
increase in the cost of litigation .... If a pleading, motion, or other paper is signed
in violation of this rule, the court, upon motion or upon its own initiative, shall
impose upon the person who signed it, a represented party, or both, an-appropriate
sanction, which may include an order to pay to the other party or parties the amount
of the reasonable expenses incurred because of the filing of the pleading, motion, or
other paper, including a reasonable attorney's fee.

See FED. R. Civ. P. 11 (as amended Apr. 28, 1983, effective Aug. 1, 1983).
A number ofjurisdictions, like Iowa, have chosen to amend their state civil procedure rules

to duplicate or closely follow the Federal Rule. See Apiz. R.oCiv. P. 11 (a); CoLo. R. Civ. P. 11;
DEL. SUPER. CT. Civ. R. 11; D.C. SUPER. CT. Civ. R. 11; IDAHO R. Civ. P. 11(a)(1); Ky. R. Civ.
P. 11; ME. R. Civ. P. 11; MiCH. CT. R. 2.114(E); MINN. R. Civ. P. 11; Miss. R. Civ. P. 11(b);
MoNr. R. Civ. P. 11; NEv. R. Civ. P. 11; N.D. R. Civ. P. 11; S.D. R.P. CIR. CT. 15-6-11 (b); VT.
R. Civ. P. 11; WASH. SUPER. CT. R. 11; Wyo. R. Civ. P. § 1-14-128.

20. See Fox v. Boucher, 794 F.2d 34, 38 (2d Cir. 1986) (attorney's suit seeking damages
after defendant allegedly called attorney "rich lawyer"judged to be frivolous and deserving of
Fed. R. Civ. P. 11 sanctions); Roberts v. Auto-Owners Ins. Co., 422 Mich. 594, 612-13, 374
N.W.2d 905, 913 (1985) (Levin, J., concurring) (advocating using Michigan civil procedure
rule, Mich. Ct. R. 2.114(D),(E), instead "of recognizing tort of intentional infliction of
emotional distress").

21. See, e.g., Zaldivar v. City of Los Angeles, 780 F.2d 823, 830 (9th Cir. 1986) (signature
requirement aimed at "problem of misusing judicial procedures as a weapon for personal or
economic harassment); Itel Containers Int'l Corp. v. Puerto Rico Marine Management Inc.,
108 F.R.D. 96, 102-03 (D.N.J. 1985) (attorneys intentionally concealing their knowledge of
court's lack of subject matter jurisdiction violated Fed. R. Civ. P. 11); Garrison v. Finks, 469
A.2d 440, 440-41 (Me. 1983) (imposing sanctions on attorney violating Me. R. Civ. P. 11 by
delaying case for over two months).

22. The amendment states that Iowa Rule violations occurring by a "motion, pleading or
other paper" signed by counsel will be punished. See supra note 16. The actions an attorney
takes in court are based on these writings, and therefore it is very possible that Iowa courts may
punish attorneys not only for improper pleadings or motions, but also for improper
courtroom actions based on those papers.
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if certain standards are adopted and propensities for abuse are curbed. The
Note's analysis focuses on how federal and state jurisdictions have inter-
preted and applied procedural rules similar to Rule 80(a).23 Part I discusses
arguments for and against the use of sanctions.24 Part II considers different
culpability standards that other jurisdictions have adopted, 25 and concludes
that Iowa courts should adopt a two-part test that applies both an objective
and a subjective standard of review when deciding whether to impose
sanctions on litigants.2 6 Part III discusses procedural due process issues
raised by Rule 80(a) and outlines the nature of the notice and type of
hearing an attorney should receive before the court imposes Rule 80(a)
sanctions.2 7 Part IV considers the Rule's application and suggests guidelines
that indicate when the attorney or the client should be punished and what
punishment should be assessed.28 Part V concludes thatjudicious use of the
Iowa Rule, after an opportunity for notice and a hearing, careful scrutiny
of the circumstances, and thoughtful application of the sanctions could
help prevent abusive courtroom practices in Iowa.2 9

I. SUPPORT AND CRITICISM OF SANCTIONS
3 0

Courts and commentators are aware of the need to control abusive
litigation practices, but they disagree about the appropriateness of sanc-
tions. Sanction proponents argue that the penalties deter abusive or
unmeritorious actions,3 1 thus freeing courts to consider meritorious
claims.32 The prospect of sanctions also forces attorneys to do greater

23. See irfra notes 53-91, 95-109, 111-13, 116-57, 160-67.
24. See irfra text accompanying notes 29-45.
25. See irfra text accompanying notes 47-91.
26. See irfra text following note 91.
27. See irfra text accompanying notes 92-125.
28. See infra text accompanying notes 126-67.
29. See irfra text accompanying note 168.
30. Cf F, KAFA, THE TRIAL 290 (Alfred A. Knopf ed. 1957):
[C]onsc ous of his own rights, he asked through the telephone what would happen if
he failed to put in an appearance. "We shall know where to find you," was the answer.
"And shall I be punished for not having come of my own accord?" asked K., and
smiled in anticipation of the reply. "No," was the answer. "Splendid," said K., "then
what motive could I have for complying with this summons?" "It is not usual to bring
the pouers of the Court upon one's own head," said the voice, becoming fainter and
finally dying away. "It is very rash not to do so," thought K. as he hung up; "for after
all one :;hould try to find out what those powers are."

31. See Talamini v. All-State Ins. Co., 105 S. Ct. 1824, 1825 (1985) (Burger, C.J.,
concurring in the dismissal) (sanctions dissuade "patently meritless" appeals); In re Sutter, 543
F.2d 1030, 1036 (2d Cir. 1976) (suggesting sanctions will have "a positive effect by deterring
recklessness among trial lawyers"); City of Long Beach v. Bozek, 31 Cal. 3d 527, 528, 645 P.2d
137, 143, 183 Cal. Rptr. 86,92 (1982), cert. granted, vacated, and remanded, 459 U.S. 1095, reaffd
and reissued, 33 Cal. 3d 727, 661 P.2d 1072, 190 Cal. Rptr. 918 (1983) (monetary sanctions
serve as better deterrent to abusive litigation practices than allowing parties to file malicious
prosecution suits against opposing counsel or parties); Renfrew, supra note 7, at 275 (deterrent
purpose behind sanctions "legitimate").

32. See Talamini v. All-State Ins. Co., 105 S. Ct. 1824, 1825 (1985) (Burger, C.J.,
concurring in the dismissal) (sanctions decrease frivolous claims, giving court time to hear
"claims which merit consideration."); Renfrew, supra note 7, at 267 (sanctions open courts for
others and make justice "achievable").

701 [1987]



ATTORNEY SANCTIONS AND IOWA RULE 80(A)

research on cases to avoid penalties for bringing unmeritorious lawsuits.33

Sanctions remind attorneys that they owe a duty to the courts, to opposing
counsel, and to the general public, not to prosecute frivolous claims.34

Many critics of sanctions believe that penalties should be used cau-
tiously. It has been argued that applying sanctions will further clog the
judicial system by increasing the number of issues courts must resolve.3 5

Critics also fear that sanctions will chill creative advocacy. Many actions
prosecuted today were at one time new and revolutionary.3 6 When these
actions were first developing, courts might have viewed them as unmeritori-
ous. Sanctions might have been applied, and the development of now
commonplace causes of action could have been halted.3 7 Finally, critics
believe that sanctions cause conflicts of interest between clients and
attorneys. Attorneys may be torn between their duty to represent clients
and their fear of incurring penalties.38

Even though critics object to certain sanctions, they do not seek to
abolish all sanctions. Instead, they argue that more precise standards for
imposing sanctions should be developed.39 Absent clear standards, courts
could arbitrarily impose sanctions.40 It is also believed that judicial discre-
,tion should be curbed in order to prevent judges from misusing sanctions41

or misjudging what actions should be punished.42 Finally, critics are

33. See Renfrew, supra note 7, at 274 (penalties lead to more investigation into client's
claim); see also Control Data Corp. v. Washington Metro. Area Transit Auth., 87 F.R.D. 377,
381 (D.D.C. 1980) (threat to impose sanctions for failure to conduct reasonable discovery);
Boone v. Superior Court, 145 Ariz. 235, 241-42, 700 P.2d 1335, 1341-42 (1985) (en banc)
(state civil procedure rule requiring attorneys to make reasonable investigations prevents
frivolous claims).

34. See Van Berkel v. Fox Farm & Road Mach., 581 F. Supp. 1248, 1251 (D. Minn. 1984)
(discussing duty attorney owes to public as officer of court); Freedman & Brown, The Frivolous
Suit and Frivolous Defense, N.Y.L. J., Dec. 4, 1979, at 3, col. 2 (same).

35. See Talamini v. All-State Ins. Co., 105 S. Ct. 1824, 1827 (1985) (Stevens, J., concurring
in the dismissal) (deciding which appeals would be dismissed with sanctions and which appeals
would be dismissed without "would be a time-consuming and unrewarding task").

36. See Gabrelian v. Gabrelian, 108 A.D.2d 445, 458, 489 N.Y.S.2d 914, 925-26, appeal
dismissed, 66 N.Y.2d 741,488 N.E.2d 111,497 N.Y.S.2d 365 (1985) (Lazer, J.P., concurring in
dismissal) (once revolutionary but now commonplace legal questions include strict liability,
fundamental right to abortion, school integration, and demise of privity).

37. See id. at 458, 489 N.Y.S.2d at 925-26 (Lazer, J.P., concurring in dismissal).
38. See Eastway Constr. Corp. v. City of New York, 637 F. Supp. 558, 574 (E.D.N.Y. 1986)

(attorneys in "dilemma" between ethical obligations to present arguments, "even if only barely
nonfrivolous," and severe penalties if they misjudge claims' merits); In re Marriage of Flaherty,
31 Cal. 3d 637, 647, 646 P.2d 179, 185-86, 183 Cal. Rptr. 508, 514-15 (1982) (en banc)
(describing attorneys as "trapped" between obligations).

39. For a discussion of the various standards used for imposing sanctions, see infra text
accompanying notes 47-92.

40. See Hyde v. Van Wormer, 106 S. Ct. 403, 404 (1985) (Brennan, J., dissenting from
award of damages) (lack of criteria leads to arbitrary damages award).

41. See Bauguess v. Paine, 22 Cal. 3d 626, 639, 586 P.2d 942, 949, 150 Cal. Rptr. 461,468
(1978) (finding trial court misused sanctions when punishing attorney for refusing to
apologize to court); see also infra text accompanying note 52 (noting strong possibility that
sanction use can be abused by judges).

42. See Eastway Constr. Corp. v. City of New York, 637 F. Supp. 558, 568-69 (E.D.N.Y.
1986) (recommending separate sanction hearings be conducted, enabling judges to make
sanction decisions independent of any other cause of action).
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concerned about the attorney's right to due process 43 because many rules
authorizing sanctions contain no provisions for notice or hearings."
Accordingly, it has been argued that there is a "strong presumption...
against the imposition of sanctions for invoking the processes of the law."45

Many of the problems raised by the critics could occur when judges
apply the Iowa Rule. Proper application of Rule 80(a) is unlikely to occur
until these problems are remedied. Rule 80(a) is a new direction in Iowa
law. Because the Rule is different from the courts' disciplinary and
contempt powers, and because Iowa courts have only sparingly used their
inherent power to fine, little case law exists to predict how courts will apply
Rule 80(a) .46 The broad language of Rule 80(a) gives little guidance to
Iowa attorneys andjudges, and no committee notes or legislative history aid
in the Iowa Rule's application. This creates difficulties for persons attempt-
ing to understand how and when Rule 80(a) should be applied.

IX. ATTORNEY CONDUCT RESULTING IN SANCTIONS: A PROPOSED RULE

80(a) STANDARD

Determining what behavior is prohibited under Rule 80(a) is difficult,
because the Iowa Rule gives little guidance to attorneys concerning what
conduct it proscribes. Pleadings and motions must be "well grounded in
fact," "warranted" under current law or offered as a good faith argument to
change current law, and argued for an appropriate purpose.47 The
attorney's signature demonstrates that "counsel has read" the paper and "to
the best of counsel's knowledge, information, and belief," formed after
making a reasonable examination of the facts and law supporting the
paper, the above requirements are met.48 Under the Iowa Rule an
"improper purpose" includes any action taken "to harass or cause an
unnecessary delay or needless increase in the cost of litigation."49 But other
key words, such as "harass," "needless," "well grounded," and "good faith"
are left undefined. Another problem is that Rule 80(a) seems to establish
two different approaches by which to judge attorney behavior. Rule 80(a)
gives no indication, however, if one standard is to be applied predominantly
or if both standards are to be applied equally. The best of counsel's belief
requirement arguably establishes a subjective standard,50 but the require-
ment that a motion or pleading be put forward only after a reasonable

43. See infra text accompanying notes 92-128.
.14. See supra notes 16, 19.
45. See Talamini v. All-State Ins. Co., 105 S. Ct. 1824, 1828 (1985) (Stevens, J., concurring

in the dismis,al).
46. See supra text accompanying notes 8-10.
47. See sura note 16.
.t8. See id.
49. See id.
50. See Eastway Constr. Corp. v. City of New York, 637 F. Supp. 558, 566-67 (E.D.N.Y.

1986) (interpreting language of Fed. R. Civ. P. 11, which requires notice to be supported by
attorney's "knowledge, information, and belief," as subjective in nature).
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inquiry seems to establish an objective standard. 51 Therefore, it is not
apparent under the Iowa Rule which standard courts should look to when
considering sanctions.

Ambiguities in Rule 80(a) raise two concerns. First, the Iowa Rule gives
little guidance to practicing attorneys on what behavior to avoid. Second,
the Iowa Rule's lack of clear standards or guidelines leaves a great deal of
discretion to judges who impose the sanctions. judges should be able to use
some discretion when considering sanctions, but the potential for abuse
exists if penalties are applied under unclear standards. 52 Therefore, Iowa
courts must announce a clear standard and guidelines to govern the merits
of motions and pleadings and to judge the legitimacy of attorneys' actions
based on motions or pleadings.

A. Pure Subjective Standard: Bad Faith

Determining what culpability standard Rule 80(a) should follow re-
quires Iowa courts to consider the approaches used by jurisdictions that
possess a similar rule. One approach, adopted by the Fourth5 3 and Eighth54

Circuits when considering sanctions under Federal Rule 11, requires a
showing of malice or bad faith.55 Bad faith is a subjective standard and looks

51. See Westmoreland v. CBS, 770 F.2d 1168, 1177 (D.C. Cir. 1985) (finding Fed. R. Civ.
P. 11 "formed after reasonable inquiry" language to be objective standard).

52. A number of courts have expressed concern over judicial abuse of sanctions. See, e.g.,
In re Sutter, 543 F.2d 1030, 1033-34 n.4 (2d Cir. 1976) (expressing strong disapproval of trial
judge who fined attorney and dismissed lawsuit because attorney failed to appear; also
indicating fine imposition should be done by different judge to avoid appearance of
impropriety); Tobey v. Superior Court, 680 P.2d 782, 787 (Alaska 1983) judge's setting of 15
minute limit in which attorney needed to comply with court order or be held in contempt was
unreasonable); Gabrelian v. Gabrelian, 108 A.D.2d 445,457-58,489 N.Y.S.2d 914,925 (1985)
(Lazer, J.P., concurring in dismissal) (discretion in determining conduct meriting sanction,
amount of sanction, and to whom sanction paid is too broad and vague).

The authority to impose sanctions can be abused in a number of ways. In one case, for
example, the trialjudge fined an attorney for viewing jurors' notes. See Bauguess v. Paine, 22
Cal. 3d 626, 632-33, 586 P.2d 942, 945-46, 150 Cal. Rptr. 461, 464-65 (1978). The attorney
argued that he had a right to view the notes because they were written on documents admitted
into evidence. The trial judge's penalty was reversed on appeal, in part due to the appellate
court's questioning the motivation behind the trialjudge's actions. The appellate court focused
on statements the trial judge had made to the attorney. "'[What) would make me happier than
anything in the world is to have you just maybe eat a little humble pie and admit that you made
a mistake in judgment and it's not going to happen again. Thates all I'm after.'" See id. at 633,
586 P.2d at 946, 150 Cal. Rptr. at 465 (quoting trial record) (brackets in original). The court
decided the sanction was inappropriate, because the trial judge imposed it for the improper
purpose of punishing counsel for refusing to apologize, rather than as compensation to the
defendants for any injury they suffered. See id. at 639, 586 P.2d at 946, 150 Cal. Rptr. at 468.

53. See Nelson v. Piedmont Aviation, Inc., 750 F.2d 1234, 1237-38 (4th Cir. 1984) (no Fed.
R. Civ. P. 11 violation if action not filed in bad faith), cert. denied, 105 S. Ct. 2358 (1985).

54. See Gelco Corp. v. Baker Indus., 779 F.2d 26, 28 (8th Cir. 1985) (imposing no sanctions
because petition filed in good faith).

55. See Browning Debenture Holders Comm. v. DASA Corp., 560 F.2d 1078, 1088 (2d Cir.
1977) (finding action in bad faith when "claim is entirely without color and has been asserted
wantonly .... ); Koger v. Weber, 116 Misc. 2d 726, 727, 455 N.Y.S.2d 935, 936 (Sup. Ct.
1982) (Special Term) ("[A]n act is ... malicious when it is done with knowledge of the [party's]
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at the motivation behind the attorney's action.56 It is a difficult standard to
meet because the attorney must demonstrate a high level of impropriety
before the court imposes a penalty.57 Use of the bad faith standard is
justified because courts are fearful of impairing effective advocacy by
discouraging attorneys from zealously representing their clients.58 The
standard is also justified because a sanction condemns the attorney's
professional behavior, and courts should, therefore, use it sparingly.59 The
Federal Rule, however, was amended to make assessment of sanctions
easier, 60 and many courts have rejected the bad faith standard as contrary
to the Rule's purpose.61 Rule 80(a), as amended, essentially mirrors the
federal amendment, and the Iowa Rule likewise was changed to facilitate
the imposition of sanctions. 62 Although concerns about chilling creative
advocacy and injuring an attorney's reputation are legitimate, the bad faith
standard does not forward the deterrent and punitive purposes behind
Rule 80(a). A subjective bad faith standard ignores the language in the Rule
that requires attorneys to act reasonably. Consequently, Iowa courts should
not adopt a solely bad faith approach to the application of Rule 80(a).

B. Pure Objective Standard: The Reasonable Attorney

Many federal courts have rejected the bad faith standard in favor of an
objective standard. The Second,65 Sixth,64 Seventh,65 Ninth, 66 and D.C.67

rights and with the intention of interfering with those rights."); THE JUDICIAL RESPONSE, supra
note 5, at IV. 10 (defining bad faith as "intention to harass or maliciously injure").

56. See Zaldivar v. City of Los Angeles, 780 F.2d 823, 829 (9th Cir. 1986) (indicating that
previous bad faith standard required willfulness showing); Schwarzer, supra note 5, at 191
(same).

57. See Tedeschi v. Smith Barney, Harris Upham & Co., 579 F. Supp. 657, 661 (S.D.N.Y.
1984) (bad faith found only when "claim is entirely without color and has been asserted
wantonly"), ,ffd, 757 F.2d 465 (2d Cir.), cert. denied, 106 S. Ct. 147 (1985) ; Volkell v. Volkell,
112 A.D.2d 293, 293-94, 491 N.Y.S.2d 738, 739 (1985) (mem.) (finding counsel's incorrect
choice of veaue not punishable because error due to attorney's overzealousness, not malice);
see also FED. R. Civ. P. 11 advisory committee's note (indicating new standard, which abolishes
gcod faith test, will allow assessment of more sanctions).

58. See Bauguess v. Paine, 22 Cal. 3d 626, 638, 586 P.2d 942, 949, 150 Cal. Rptr. 461, 468
(1978) (right to make good faith, vigorous argument, even if untenable, necessary for
independenr bar).

59. See Tedeschi v. Smith Barney, Harris Upham & Co., 579 F. Supp. 657, 661 (S.D.N.Y.
1984) (sanction "carries with it condemnation of [attorney's] professional conduct").

60. See FmD. R. Civ. P. 11 advisory committee's note; see also Lieb v. Topstone Indus., Inc.,
788 F.2d 151, 157 (3d Cir. 1986) (amendments adopted due to old Fed. R. Civ. P. 11 inability
to halt abusive litigation); Schwarzer, supra note 5, at 183 (same).

61. See, e.g., Zaldivar v. City of Los Angeles, 780 F.2d 823, 829 (9th Cir. 1986); Rodgers v.
Lincoln Towing Serv., 771 F.2d 194, 205 (7th Cir. 1985); Eastway Constr. Co. v. City of New
York, 762 F.2d 243, 253 (2d Cir. 1985).

62. See Iowa High Court Moves to Block Frivolous Lawsuits, Des Moines Reg., Jan. 23, 1986, at
10, col. 4; cf Iowa Discipline Cases Rise Sharply, Nat'l L.J., Dec. 22, 1986, at 11, col. 1 (discussing
record number of attorney discipline actions in Iowa in 1986).

63. See Eistway Constr. Co. v. City of New York, 762 F.2d 243, 253 (2d Cir. 1985).
64. See Albright v. Upjohn Co., 788 F.2d 1217, 1221 (6th Cir. 1986).
65. See Rodgers v. Lincoln Towing Serv., 771 F.2d 194, 205 (7th Cir. 1985).
66. See Unioil, Inc. v. E.F. Hutton & Co., 802 F.2d 1080, 1089 (9th Cir. 1986); Golden

Eagle Distrib. Corp. v. Burroughs Corp., 801 F.2d 1531, 1538 (9th Cir. 1986).
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Circuits all have found that the appropriate standard by which to judge
pleadings and motions is one of reasonableness. Under this standard,
attorneys are expected to perform up to the level of "a competent attorney
admitted to practice before the ... court. s68 When applying an objective
standard, courts tend to use the word "frivolous" to describe motions or
pleadings that lead to penalties. 69 An action is frivolous "only when it is
prosecuted for an improper motive-to harass the respondent or delay the
effect of an adverse judgment-or when it indisputably has no merit .... -70

Courts give different reasons to justify using an objective standard.
Some courts believe an objective standard was required by the drafters of
the Federal Rule amendment.71 Courts have indicated that this standard

67. See Westmoreland v. CBS, 770 F.2d 1168, 1177 (D.C. Cir. 1985).
68. See Zaldivar v. City of Los Angeles, 780 F.2d 823, 830 (9th Cir. 1986) (describing

"reasonable man" against whom attorney is compared).
69. See id. at 831 n.7 ("[W]e use the single term 'frivolous' as a shorthand means of

describing the rule which we state here."); see also Golden Eagle Distrib. Corp. v. Burroughs
Corp., 801. F.2d 1531, 1540 (9th Cir. 1986) (sanctions imposed when pleading or motion is
"frivolous"); Rodgers v. Lincoln Towing Serv., 771 F.2d 194, 206 (7th Cir. 1985) (finding
plaintiffs civil rights claim "frivolous"). But see Miller Brewing Co. v. Brewery Workers Local
No. 9, 739 F.2d 1159, 1167 (7th Cir. 1984) (defining "frivolous" to mean bad faith).

70. Price v. Price, 134 Ariz. 112, 114, 654 P.2d 46, 48 (Ct. App. 1982) (quoting In re
Marriage of Flaherty, 31 Cal. 3d 637, 649, 646 P.2d 179, 187, 183 Cal. Rptr. 508, 516 (1982))
(applying state civil procedure rule identical to Federal Rule and finding appeal "completely
unsupported by any law"); see also Eastway Constr. Corp. v. City of New York, 637 F. Supp.
558, 565 (E.D.N.Y 1986) (" 'Frivolousness' is of the same order of magnitude as 'less than a
scintilla.' ").

Freeman v. Commonwealth, 697 S.W.2d 133 (Ky. 1985), is an example of litigation found
to be frivolous. The court fined the defendant's attorney for filing a "frivolous Motion for
Discretionary Review." See id. at 134. The defendant had been arrested, tried, and found guilty
of bank robbery, and his attorney appealed the conviction. See id. at 133-34. The attorney's
claim was completely rejected on appeal.

[The defendant] was arrested with a stolen bank bag while fleeing from a red and
white Cadillac which contained weapons and a stocking mask used in a bank robbery.
The groundless claim is that he may have been in the car merely to provide
transportation for the robbers. The problem was that he was a passenger, and not a
driver in the car.

See id. at 134.
Former Chief Justice Burger also invoked the frivolous standard when he argued that

certain attorneys should be fined under Supreme Court Rule 49.2. Rule 49.2 is the Supreme
Court's counterpart to Fed. R. Civ. P. 11. It provides: "When an appeal or petition for writ of
certiorari is frivolous, the Court may award the appellee or the respondent appropriate
damages." See Sup. CT. R. 49.2. Burger felt that attorneys should be fined when they brought
meritless claims. See Clark v. Florida, 106 S. Ct. 1784, 1784, 1787 (1986) (Burger, C.J.,
concurring in the dismissal). In Clark Burger indicated that he found the attorney's claim "so
utterly frivolous" that sanctions were appropriate. He compared the attorney's "legal educa-
tion that trains students in technique without instilling a sense of professional responsibility"
with "giving a small boy a loaded pistol without instruction as to when and how it is to be used."
See also Hagerty v. Keller, 106 S. Ct. 333, 334 (1985) (Burger, C.J., concurring in denial of
cert.) (applying frivolous standard); Crumpacker v. Indiana Supreme Court Disciplinary
Comm'n, 105 S. Ct. 1829, 1829 (1985) (Burger, C. J., concurring in the dismissal) (same).

71. See Golden Eagle Distrib. Corp. v. Burroughs Corp., 801 F.2d 1531, 1536 (9th Cir.
1986) (citing advisory committee's note as support for objective standard); Zaldivar v. City of
Los Angeles, 780 F.2d 823, 829 (9th Cir. 1986) (same); see also Schwarzer, supra note 5, at 191
(citing advisory committee's note as support for "reasonable" standard). But see McLaughlin v.
Bradlee, 602 F. Supp. 1412, 1417 n.6 (D.D.C. 1985) (amendment's effect on Rule 11 standard
of liability unclear; bad faith showing may still be necessary).
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should decrease attorney abuse of the judicial process 72 and leads to
sounder legal arguments because attorneys are expected to perform a
reasonable amount of research before filing a motion or pleading.7 Finally,
it can be argued that courts imposing sanctions after finding an action
unreasorable are less concerned about chilling advocacy or injuring the
attorney's reputation 74 than achieving the goal of deterring and punishing
abusive litigation practices.75

Some courts have raised a number of criticisms to the objective
approach. First, the approach ignores the plain words of the Federal
Rule.76 Second, the "reasonable inquiry" requirement has been criticized as
too indefinite because it does not help attorneys or judges understand what
constitutes abusive or frivolous conduct.77 Finally, under a pure objective
standard, lawyers are punished by a "penal rule" that contains no mens rea
requirement, a result which is "inconsistent with American penal and
professional traditions .... ,,78 For these reasons Iowa courts should not

72. See Golden Eagle Distrib. Corp. v. Burroughs Corp., 801 F.2d 1531, 1536 (9th Cir.
1986) (finding that one of amendment's purposes was to discourage "abusive pretrial tactics");
Pin v. Texaco, Inc., 793 F.2d 1448, 1455 (5th Cir. 1986) (applying objective standard to find
attorney brought intervening complaint to "unduly perpetuate lawsuit); Zaldivar v. City of Los
Angeles, 7M0 F.2d 823, 830 (9th Cir. 1986) (applying reasonableness standard and finding
purpose of Fed, R. Civ. P. 11 is to deter misuse of courts).

73. See Golden Eagle Distrib. Corp. v. Burroughs Corp., 801 F.2d 1531, 1536 (9th Cir.
1986) ("The new Rule was designed to create an affirmative duty of investigation both as to law
and as to fact before motions are filed."); Zaldivar v. City of Los Angeles, 780 F.2d 823, 831
(9th Cir. 1S86) (requiring attorney to perform reasonable amount of research); Rodgers v.
Lincoln Towing Serv. Inc., 771 F.2d 194, 205 (7th Cir. 1985) (rule required fee assessment
against attorney who ignored existing Supreme Court and Seventh Circuit decisions that had
already decided issue).

Judge Schwarzer, United States DistrictJudge, Northern District of California, believes that
under the objective standard an attorney also has a "duty of candor." See Schwarzer, supra note
5, at 193. The attorney is required to cite the jurisdiction's controlling authorities on the issue,
and to inform the trial judge whether the argument given is the law as it now is, or if it is an
argument for a change in the law. See id. at 194-95. Judge Schwarzer applied the duty of
candor recently in a breach of contract action. See Golden Eagle Distrib. Corp. v. Burroughs
Corp., 103 F.R.D. 124, 127 (N.D. Cal. 1984), rev'd, 801 F.2d 1531 (9th Cir. 1986). Judge
Schwarzer found the defendant attorney in the action failed to fully report existing adverse law
on the issue7; and did not indicate that the argument was not based on the current status of that
jurisdiction'; law. See id. at 129. Accordingly, he fined the attorney. On appeal the Ninth
Circuit Court of Appeals found that the district court was enforcing ethical standards beyond
the Federal Rule's scope, and the sanction was reversed. See Golden Eagle Distrib. Corp. v.
Burrough, 801 F.2d 1531, 1542 (9th Cir. 1986).

74. See supra text accompanying note 59.
75. See Westmoreland v. CBS, 770 F.2d 1168, 1180 (D.C. Cir. 1985).
76. See Eastway Constr. Corp. v. City of New York, 637 F. Supp. 558, 566 (E.D.N.Y. 1986)

(text of Rule contains both subjective and objective language).
77. See Rothschild, Fenton & Swanson, Stop, Think, and Investigate, 11 LmGATION 13, 14

(Winter 1985). The authors try to define the Rule's "reasonable inquiry" requirement for
practicing attorneys as follows:

In general, the phrase requires you to be careful, skeptical, objective, and ajudicious
professional in all pleading and motion matters. On the other hand, your duty to your
client requires you to be daring, innovative, imaginative, and a fierce partisan. With
these clear guideposts you should have no problem-especially if you also know it
when you see it.

Id
78. See Eastway Constr. Corp. v. City of New York, 637 F. Supp. 558, 567 (E.D.N.Y. 1986).
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adopt a reasonableness standard. Although a pure objective standard does
accomplish the purposes of Rule 80(a), 79 it does so in a costly manner.

C. A Compromise: An Objective/Subjective, or Hybrid, Standard

Determining only whether a reasonably competent attorney would
have filed the pleadings or motions ignores the language in the Federal and
Iowa Rules that focuses on the signer's "best belief."'80 Accordingly, a final
approach taken by some courts is a mixed objective and subjective, or
"hybrid," standard, that evaluates the pleadings and motions not only by
applying a reasonableness standard, but also by studying the particular
circumstances surrounding the filing, to decide whether a particular signer
is liable for a rule violation. A type of hybrid approach has been adopted or
cited with approval by the Third,8 Fifth,82 and Tenth83 Circuits.

The Third and Tenth Circuit courts look to the attorney's subjective
state of mind only when determining the type and degree of sanction that
should be imposed.84 These appellate courts still use an objective standard
when considering an attorney's actions.85 To apply the Iowa Rule in this
manner, however, again ignores the Rule's plain language which seems to

79. See supra text accompanying notes 16-21.
80. See supra notes 16, 19.
81. See Lieb v. Topstone Indus., Inc., 788 F.2d 151, 157 (3d Cir. 1986).
82. See Stites v. IRS, 793 F.2d 618, 620 (5th Cir. 1986); Davis v. Veslan Enters., 765 F.2d

494, 497 n.4 (5th Cir. 1985).
83. See Burkhart v. Kinsley Bank, 804 F.2d 588, 589-90 (10th Cir. 1986). The subjective

and objective standard has also been adopted by other courts. See In re Molen Drilling Co., Br.
No. 86-40573 (D. Mont. Jan. 9, 1987) (WESTLAW, Federal library, DCT database) (Fed. R.
Civ. P. 11 requires objective and subjective analysis of attorney's actions); Eastway Constr.
Corp. v. City of New York, 637 F. Supp. 558, 567 (E.D.N.Y. 1986) (indicating approval of
hybrid standard although unable to adopt it due to circuit court's adoption of pure objective
standard); In re Marriage of Flaherty, 31 Cal. 3d 637, 649,646 P.2d 179, 186-87, 183 Cal. Rptr.
508, 515-16 (1982) (en banc) (indicating adoption by California Supreme Court of type of
hybrid standard when applying California Rules of Court 26(a), provision similar to Fed. R.
Civ. P. 11).

Courts not enforcing either Fed. R. Civ. P. 11 or similar state provisions have still used
partially subjective approaches when assessing penalties against attorneys or parties. See
Moran v. Rynar, 39 A.D.2d 718, 718, 332 N.Y.S.2d 138, 140 (1972) (mem.) (judicial
determination of whether or not to sanction requires balancing "all relevant factors" involved);
see also Driscoll v. Oppenheimer & Co., 500 F. Supp. 174, 176 (N.D. In, 1980) (finding
pleadings lacking specificity to be in good faith considering difficulty of pleading security
matters); In re Marriage of Milch, 47 Cal. App. 3d 666, 671, 120 Cal. Rptr. 901, 904 (1975)
(due to extreme financial strain divorce actions place upon parties involved, counsel for parties
expected to employ "firm hand" to avoid needless procedures); cf. Talamini v. All-State Ins.
Co., 105 S. Ct. 1824, 1826 (1985) (Stevens, J., concurring in the dismissal) (refusing to apply
Sup. Ct. R. 49.2 which fines attorney for frivolous actions because error on appeal was of type
which is "frequently overlooked by a large number of experienced attorneys and judges").

84. See Burkhart v. Kinsley Bank, 804 F.2d 588, 589-90 (10th Cir. 1986) (when imposing
sanctions court should consider attorney's state of mind); Lieb v. Topstone Indus., Inc., 788
F.2d 151, 157 (3d Cir. 1986) (subjective test "may be relevant in determining the form and
amount of punishment or compensation").

85. See Burkhart v. Kinsley Bank, 804 F.2d 588, 589 (10th Cir. 1986) (amended Rule no
longer requires subjective analysis of attorney's actions when considering sanctions); Lieb v.
Topstone Indus., Inc., 788 F.2d 151, 157 (3d Cir. 1986) (same).



72 IOWA LAW REVIEW 701 [1987]

require that any finding of liability be based not only on a reasonable
attorney standard, but also on the specific attorney's state of mind.

The Fifth Circuit and other courts that apply the hybrid analysis at
both the liability and punishment stages of attorney sanctions believe that
sanctions should not be imposed on attorneys who honestly, but mistakenly,
file unreasonable pleadings or motions. 86 Circumstances to consider when
evaluating the attorney's subjective state of mind include: the suit's merit or
lack thereof, the harm caused by the misconduct, and the attorney's intent
to cause the harm.8 7 Punishing an attorney without taking into account the
attorney's actual intent does not advance the sanction's deterrence policy,88

because inadvertant errors cannot be deterred.8 9 However, the standard's
other prong, the objective analysis, recognizes that a certain level of
behavior is expected from attorneys, and only in special circumstances will
deviations from that level of behavior be permitted.

The text of the Federal Rule supports the adoption of this two-
pronged test. Under the Rule the attorney's signature certifies that the
pleading or motion is supported by the attorney's own best beliefs and by
reasonable research into existing law.90 The committee note lists a number
of factors to consider when making this inquiry, including the amount of
time the attorney had before filing the lawsuit, the extent to which the
attorney relied on the client for information, whether the paper stated a
"plausible view of the law," and whether the signer relied on other counsel
for the information contained in the paper.91

Iowa courts should adopt the hybrid approach. Under this approach
the Iowa court would first consider what a reasonable attorney would have
done in the situation. The test's objective prong considers the frivolousness
of the action and whether a reasonable attorney would have committed the
mistake or abusive act. The test's second prong considers the attorney's
beliefs at the time the motion or paper was signed. When applying the test,
the court must consider the circumstances surrounding the violation,
including the attorney's level of expertise, the difficulty involved in the
action, and the type of error created.

The two-pronged test would allow Iowa courts to penalize attorneys,
but would reduce the possibility of chilling creative litigation that exists
when a purely objective standard is used. Chilling will not occur because the
subjective prong will protect attorneys who are attempting in good faith to
change current law. The two-pronged test will reduce the opportunity for
judicial abuse, because the judge must apply both prongs before sanctions
are applied, and it will guide Iowa attorneys when planning their future
litigation.

86. See Stites v. IRS, 793 F.2d 618, 620 (5th Cir. 1986); Eastway Constr. Corp. v. City of
New York, 637 F. Supp. 558, 567 (E.D.N.Y. 1986); In re Marriage of Flaherty, 31 Cal. 3d 637,
647-50, 646 P.2d 179, 186-87, 183 Cal. Rptr. 508, 516-17 (1982) (en banc).

87. See Moran v. Rynar, 39 A.D.2d 718, 720, 332 N.Y.S.2d 138, 140 (1972).
88. But see supra text accompanying note 31.
89. See Eastway Constr. Corp. v. City of New York, 637 F. Supp. 558, 567 (E.D.N.Y. 1986).
90. See supra note 19; see also FED. R. Civ. P. 11 advisory committee's note.
91. See FD. R. Civ. P. 11 advisory committee's note.
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III. PROCEDURAL DUE PROCESS REQUIREMENTS

Iowa Rule 80(a) does not indicate how sanctions should be applied to
satisfy procedural due process requirements. 92 The Rule contains no
express provisions for notice and hearing.93 Some concern has been
expressed that a court's use of its summary imposition power could deny
the accused individual procedural due process if a court fails to give the
individual sufficient notice of and a hearing on the motion for sanctions.94

One commentator suggests that no notice is necessary, arguing that
the relationship between the judge and attorney obviates the due process
requirement. 95 Alternatively, it has been suggested that if the attorney's
misconduct is committed in court,96 or if the reasonable attorney knows the
action is misconduct, then the constitutional notice requirement is satis-
fied.97 It has also been argued that in many cases notice and a hearing
would serve no purpose; because the judge has already decided the
question no new evidence would change the judge's opinion. 98

In Roadway Express, Inc. v. Piper, involving the issue of courts' inherent
powers to fire attorneys, 99 the United States Supreme Court briefly
discussed the due process issue as it affected attorney sanctions. According
to the Court, sanctions should not be imposed on attorneys "without fair
notice and an opportunity for a hearing on the record."'00 The statement
is not controlling on courts imposing sanctions under a civil procedure rule
similar to Iowa's, because the due process question was not at issue in

92. The due process requirement, as contained in the fifth and fourteenth amendments to
the United States Constitution, restrains the federal and state governments from depriving
any individual of "life, liberty, or property, without due process of law." U.S. CONST. amend.
V; U.S. CONsT. amend. XIV, § 1. This phrase has been interpreted to mean, at a minimum,
notice and an opportunity to be heard " 'appropriate to the nature of the case.'" See Goss v.
Lopez, 419 U.S. 565, 579 (1975) (quoting Mullane v. Central Hanover Trust Co., 339 U.S.
306, 313 (1950)).

93. See supra note 16. The advisory committee's note following Fed. R. Civ. P. 11, the
parallel rule to Iowa R. Civ. P. 80, does discuss, albeit briefly and inconclusively, notice and
hearing requirements. See FED. R. Civ. P. 11 advisory committee's note ("The [sanction]
procedure obviously must comport with due process requirements."). Iowa R. Civ. P. 80(a) has
no advisory committee notes.

94. See, e.g., Gabrelian v. Gabrelian, 108 A.D.2d 445, 460-63, 489 N.Y.S.2d 914, 927-29
(1985) (Lazer, J.P., concurring in dismissal) (court's power to impose sanctions improperly
unrestricted by procedural safeguards); Committee on Federal Courts, Procedural Rights of
Attorneys Facing Sanctions, 40 THE RECORD 313, 313 (1985) (finding "little consideration given
to the procedural guarantees which must accompany the imposition of sanctions"); Schwarzer,
supra note 5, at 197-99 (due process requires notice and opportunity for hearing before
sanctions assessed).

95. See Financial Penalties, supra note 10, at 884 ("[A]uthority to proceed without notice and
hearing arises from the special relationship between an attorney and a court ....").

96. See Committee on Federal Courts, supra note 94, at 321-22 (no hearing or notice
required if action occurs before judge).

97. See Link v. Wabash R.R., 370 U.S. 626, 632 (1962) (when party should know of
consequences of actions no hearing is necessary).

98. See Rodgers v. Lincoln Towing Serv., 771 F.2d 194, 205 (7th Cir. 1985); Miranda v.
Southern Pac. Transp. Co., 710 F.2d 516, 525 (9th Cir. 1983) (Wallace, J., concurring in part
and dissenting in part).

99.447 U.S. 752 (1980).
100. See id. at 767.



72 IOWA LAW REVIEW 701 [19871

Roadway.' 0 Even though the statement is dictum, however, it indicates
what the United States Supreme Court thinks is necessary to satisfy due
process requirements, and it should guide courts in understanding what the
Federal Constitution requires.

A number of reasons support giving the attorney notice and a hearing
on the record. Sanctions can damage an attorney's reputation. 102 Notice
and hearing procedures could guarantee that judges give careful, deliber-
ate thought before imposing any sanctions. Prior notice and a hearing on
the record will lead to more reliable findings of fact, giving the judge time
to consider whether sanctions are appropriate. 03 Another reason due
process requires a hearing is to give the attorney an opportunity to defend
against the allegations of inappropriate conduct. 04 Finally, sanctions take
property away from the attorney, and a hearing should precede any such
taking.105

Failing to give an attorney adequate notice and hearing encourages a
judge to make "[h]indsight rationalizations."' 1 6 A hearing allows attorneys
to defend their actions under the circumstances at the time the pleading or
motion was filed. Judges, moreover, are often out of touch with attorneys
and may not know what is reasonable under the circumstances. 0 7 The
hearing permits both parties to argue about the reasonableness of the
attorney's conduct under the specific circumstances. 108 The hearing also
provides appellate courts with a record, thereby facilitating appellate
review.' 09

For all of the above reasons, Iowa courts applying Rule 80(a) should
require that the attorney receive some type of notice and a hearing on the
record. To punish an attorney without a hearing is grossly unfair, hinders
appellate review, facilitates judicial abuse of sanctions, and is arguably
unconstitutional."10

Once a decision is reached to give the attorney notice and a hearing,
the next question is what kinds of notice and hearing are required. Notice
must be timely and allow the attorney sufficient opportunity to prepare a

101. See id. at 757.
102. See It re Marriage of Flaherty, 31 Cal. 3d 637, 652, 646 P.2d 179, 189, 183 Cal. Rptr.

508, 518 (1982) (en banc) (sanction inhibits ability to find work).
103. See Szhwarzer, supra note 5, at 199 (findings on record guarantee accused individual

and judge that decision resulted from "thoughtful deliberation").
104. See Miranda v. Southern Pac. Transp. Co., 710 F.2d 516, 523 (9th Cir. 1983); In re

Marriage of Flaherty, 31 Cal. 3d 637, 652-53, 646 P.2d 179, 189, 183 Cal. Rptr. 508, 518
(1982) (en banc) (quoting Endlerv. Schutzback, 68 Cal. 2d 162, 180,436 P.2d 297, 309,65 Cal.
Rptr. 297, 309 (1968)) (fairness requires individual be given opportunity to rebut charges).

105. See Bradley v. Fisher, 80 U.S. (13 Wall.) 335,354-55 (1871) (analogizing attorney's right
to practice to property right, and indicating notice and hearing should precede taking of
either).

106. See Eastway Constr. Corp. v. City of New York, 637 F. Supp. 558, 568 (E.D.N.Y. 1986).
107. See id. ("Appropriate modesty would.., in many cases suggest that ... federal judges

might not b fully aware of what reasonable and competent members of the bar consider a
reasonable conclusion.").

108. See supra text accompanying notes 84-91.
109. See Miranda v. Southern Pac. Transp. Co., 710 F.2d 516, 523 (9th Cir. 1983).
110. See Roadway Express, Inc. v. Piper, 447 U.S. 752, 767 (1980); see also supra text

accompanying notes 99-101.
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defense."' One court found that notifying the attorney fifteen minutes
before imposing the sanction was insufficient, because the attorney had no
time to defend against the charge." 2 The Supreme Court has indicated a
"notice as necessary in the circumstances" test might be applied, which
would allow courts to make ad hoc decisions concerning whether the notice
requirement was reasonable under the circumstances.' 13

Iowa courts should delineate a standard that would guarantee the
attorney a reasonable amount of time in which to form an answer and a
defense. In certain circumstances, such as a complex case or a case
involving less settled areas of law, the attorney should be given more time
to prepare for a Rule 80(a) motion, due to the difficulty in preparing the
defense. To help the attorney form a defense,1 1 4 a written statement of
notice should be given," 5 and it should include a detailed description of the
alleged misconduct.

Similarly, it is unclear under Iowa Rule 80(a) what suffices for the
hearing requirement. Other courts imposing attorney sanctions have
advocated two approaches. One approach posits that due process require-
ments are satisfied when a hearing follows the imposition of sanctions" 6 or
is allowed on appeal. 117 Under this approach it is thought hearings held
before sanctions are imposed do little to aid the accused attorneys, because
the judges have had adequate time to consider the available evidence, and
the hearings add no needed information.11 8 These hearings are seen as
creating the same type of courtroom congestion that the sanctions were
intended to alleviate."l 9

The second approach gives attorneys a hearing at the time the motion
for sanctions is made. Different procedures for a presanction hearing have
been advocated, including the submission of memoranda, 20 oral argu-

111. See Landon v. Plasencia, 459 U.S. 21,38-39 (1982) (Marshall,J., concurring in part and
dissenting in part); see also Goldberg v. Kelly, 397 U.S. 254, 267-68 (1970); Miranda v.
Southern Pac. Transp. Co., 710 F.2d 516, 522 (9th Cir. 1983) (timely notice allows attorney to
prepare defense).

112. Tobey v. Superior Court, 680 P.2d 782, 787 (Alaska 1983) (holding 15 minutes not
reasonable time in which to prepare defense against sanction).

113. See Link v. Wabash R.R., 370 U.S. 626, 632 (1962); Earnshaw v. United States, 146 U.S.
60, 70 (1892).

114. See Goldberg v. Kelly, 397 U.S. 254, 267-68 (1970) (indicating notice sent to welfare
recipients must "detail[ ] the reasons for a proposed termination" of benefits in order to satisfy
due process requirements).

115. See Wolff v. McDonnell, 418 U.S. 539, 564 (1974) (due process requires written notice
be given inmates charged with prison rule violations).

116. See In re Hunter, 673 F.2d 211, 212 (8th Cir. 1982) (giving counsel 10 days after
imposition of fine to show just cause why sanctions should not be imposed).

117. See Rodgers v. Lincoln Towing Serv., 771 F.2d 194, 206 (7th Cir. 1985). Orders
imposing sanctions have been found appealable as a final order on a collateral matter. See In
re Marriage of Gumabao, 150 Cal. App. 3d 572, 574 n.2, 198 Cal. Rptr. 90, 92 n.2 (1984).

118. See Miranda v. Southern Pac. Transp. Co., 710 F.2d 516, 525 (9th Cir. 1983) (Wallace,
J., concurring in part and dissenting in part).

119. See id.
120. See Golden Eagle Distrib. Corp. v. Burroughs Corp., 103 F.R.D. 124, 125 (N.D. Cal.

1984), rev'd on other grounds, 801 F.2d 1531 (9th Cir. 1986).
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ments, 12 1 and full evidentiary hearings. 22 A more extensive hearing creates
a separate record, which aids appellate review of the sanction. 2 This
hearing helps to guarantee that the judge will act only after "thoughtful
deliberation"' 24 and allows the attorney to argue that lesser forms of
punishment should be used if sanctions must be imposed. 25

Iowa courts should follow the second approach, because attorneys
should be given a chance to respond to allegations of abuse or misconduct,
independent from but contemporaneous with the original action. Hearings
on appeal force attorneys to litigate from a position of guilt. Separate
hearings give attorneys a chance to clear their names and still proceed with
the original action.

IV. RULE APPLICATION

Iowa case law and the provisions of Rule 80(a) do not adequately
define the procedures for the application of sanctions. An initial question
facing the court is what type of penalty to assess. There are nonmonetary
sanctions available. When are these imposed? Then, if a fine is imposed,
how large should it be? Finally, the Iowa Rule does not indicate on whom
the sanctions should be imposed. Considering how other jurisdictions have
approached these issues can be helpful in determining the proper ap-
proach for Iowa courts.

A. Type of Penalty Imposed

Rule 80(a) states that the court shall impose "an appropriate sanction,
which may include an order to pay the other party or parties the amount of
the reasonable expenses incurred because of the filing of the motion...
."126 The language "may include" gives the courts a great deal of discretion
in determining how to penalize an attorney. This "costs sanction" is only an
example and not the exclusive remedy.

Other jurisdictions appear typically to require the penalized individual
to pay to the opposing party a fine or fee. 127 Alternatives are available,
however, including reprimands, dismissal of the case, and disbarment. 28

Attorneys have also been ordered to pay for whatever costs or injuries their

12 1. See Schwarzer, supra note 5, at 198; see also Committee on Federal Courts, supra note 94,
at 322.

122. See Committee on Federal Courts, supra note 94, at 324.
123. See Miranda v. Southern Pac. Transp. Co., 710 F.2d 516, 522-23 (9th Cir. 1983).
124. See Schwarzer, supra note 5, at 199.
125. See Committee on Federal Courts, supra note 94, at 326.
126. See supra note 16.
127. See, e.g., Hyde v. Van Wormer, 106 S.Ct. 403, 403 (1985); Edwards v. Marsh, 644 F.

Supp. 1564, 1573 (E.D. Mich. 1986); Gottlieb v. Edelstein, 84 Misc. 2d 1053, 1056-57, 375
N.Y.S.2d 532, 535-36 (Sup. Ct. 1975).

128. See Schwarzer, supra note 5, at 201-04 (discussing variety of sanctions available); see also
Golden Eagle Distrib. Corp. v. Burroughs Corp., 801 F.2d 1531, 1541 (9th Cir. 1986) (quoting
S.M. KASSIN, AN EMPIRICAL STUDY OF RULE 11 SANCnoNs (Fed. Judicial Center 1985))
(expressing concern over courts' failure to use nonmonetary sanctions).
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unmeritorious or dilatory actions may have caused.1 29 Additionally, some
courts have imposed sanctions on a cost-plus basis, requiring a payment of
court costs as well as the forfeiture of something more. One attorney was
ordered to provide free legal services for the case on appeal, in addition to
paying the appellate costs. 1 30 Similarly, a New York appellate division court
levied a fine and placed an injunction on any future actions by the party
until all past fines were paid.13

1 Another court required the attorneys to pay
a fine and distribute a copy of the opinion imposing the sanction to every
partner and associate in their respective firms' 3 2

Giving courts a wide variety of possible sanctions allows them to tailor
sanctions to the circumstances. Sanctions are imposed for different rea-
sons. 33 If the penalty is imposed to reimburse the other party, reasonable
costs and fees should be assessed.' 34 If the purpose is to punish certain
conduct, fines or penalties should be assessed.' 35 If the purpose is simply to
deter certain behavior, lesser sanctions, like a reprimand, should be
considered.' 3 6 The guiding principle should be that "the least severe
sanctions adequate to serve the purpose should be imposed."' 3 7 Iowa courts
should follow this line of reasoning. To effectuate the reasons behind the
penalties, the courts should not feel constrained to apply only one type of
penalty.

B. Amount of Penalty

When a monetary sanction is imposed, jurisdictions differ on the
amount that attorneys should be fined for misconduct. For example, four
courts imposed penalties on attorneys for failure to appear on a scheduled
trial date.'38 In each case the penalized attorney had been notified of the

129. See, e.g., State v. Ashe, 30 N.C. App. 74, 75, 226 S.E.2d 398, 398 (1976) (ordering
attorney to pay for unnecessary material included in record); State v. Cottingham, 30 N.C.
App. 67,69, 226 S.E.2d 387, 388-89 (1976) (ordering attorney to pay for unnecessary multiple
printings of trial transcript); State v. MacKenzie, 30 N.C. App. 64, 67, 226 S.E.2d 385, 387
(1976) (same).

130. See United States v. Martinez, 385 F. Supp. 323, 326 (W.D. Tex. 1974), aff'd mem., 522
F.2d 1279 (5th Cir. 1975), cert. denied, 425 U.S. 906 (1976).

131. Gabrelian v. Gabrelian, 108 A.D.2d 445, 455, 489 N.Y.S.2d 914, 923 (1985). The fine
was levied on the client as opposed to the attorney, but the court could have easily imposed a
similar penalty against the attorney. Id. at 454, 489 N.Y.S.2d at 922-23.

132. See Golden Eagle Distrib. Corp. v. Burroughs Corp., 103 F.R.D. 124, 129 (N.D. Cal.
1984), rev'd on other grounds, 801 F.2d 1531 (9th Cir. 1986).

133. See supra text accompanying notes 31-34.
134. See United Food & Commercial Workers Union 115 v. Armour & Co., 106 F.R.D. 345,

349 (N.D. Cal. 1985) (sanctions guarantee that party forced to litigate frivolous suit is not
forced to bear costs).

135. See Itel Containers Int'l Corp. v. Puerto Rico Marine Management, Inc., 108 F.R.D. 96,
104 (D.N.J. 1985) (given attorneys' "total lack of respect for their adversary and the court and
an abuse of the judicial process that cannot be tolerated ... counsel .. .must suffer
sanctions.").

136. See Schwarzer, supra note 5, at 201-02.
137. See id. at 201.
138. See In re Sutter, 543 F.2d 1030, 1032 (2d Cir. 1976) ($1500 fine imposed); United States

v. Ross, 535 F.2d 346, 351 (6th Cir. 1976) (no sanction given because cost of jury not
considered taxable cost); Buckley v. St. Bernard's School, 28 A.D.2d 701, 701, 281 N.Y.S.2d
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upcoming trial date.13 9 Following notification, each accepted another case
in which trial was to have been completed before the initially scheduled
litigation began. The second trials went longer than anticipated, delaying
the attorneys' participation in the first trials. 40 Although the facts were
similar in each case, different levels of monetary sanctions were imposed,
ranging fcom no penalty to a $1500 fine. 14 1 The lack of consistency in the
level of sanctions could diminish the effectiveness of the penalties and allow
judicial arbitrariness in the assessment of sanctions. 42

One option is to assess all costs incurred as a result of the dilatory
action against the responsible individual. The assessed costs could include
court CoStS, 14 actual attorneys' fees and costs, 44 or the entire amount spent
by the opposing party in litigating the action. 145 Such a rule would force
those who bring nonmeritorious actions to suffer the consequences, and it
would protect innocent parties from paying for defending against frivolous
claims.'4 6 Applying actual costs, however, could place a tremendous
financial burden on the penalized attorney. In one instance, an actual costs
penalty amounted to a $294,141 sanction imposed on an attorney who
violated Federal Rule of Civil Procedure 11.147

Some courts criticize assessing actual costs' 48 and require only pay-

203, 204 (1967) ($150 fine plus $30 costs); Campbell v. Regency Towers, Inc., 76 Misc. 2d 33,
35, 349 N.Y.S.2d 928, 930 (Sup. Ct. 1973) ($500 fine imposed).

139. See It, re Sutter, 543 F.2d 1030, 1032 (2d Cir. 1976); United States v. Ross, 535 F.2d
346, 347 (6th Cir. 1976); Buckley v. St. Bernard's School, 28 A.D.2d 701, 701, 281 N.Y.S.2d
203, 204-05 (1967); Campbell v. Regency Towers, Inc., 76 Misc. 2d 33, 34, 349 N.Y.S.2d 928,
929 (Sup. Ct. 1973).

140. See In re Sutter, 543 F.2d 1030, 1033 (2d Cir. 1976); United States v. Ross, 535 F.2d
346, 347 (6th Cir. 1976); Buckle), v. St. Bernard's School, 28 A.D.2d 701, 701, 281 N.Y.S.2d
203, 204-05 (1967); Campbell v. Regency Towers, Inc., 76 Misc. 2d 33, 34, 349 N.Y.S.2d 928,
929 (Sup. Ci. 1973).

141. See ases cited supra note 138.
142. See Golden Eagle Distrib. Corp. v. Burroughs Corp., 801 F.2d 1531, 1541 (9th Cir.

1986) (sanctions assessed in close cases lack uniformity); see also Hyde v. Van Wormer, 106 S.
Ct. 403, 404 (1985) (Brennan, J., dissenting from award of damages) (stating motion for
damages should not be granted under Sup. Ct. R. 49.2 when Rule lacks standards, because
award arbitrary); Talamini v. All-State Ins. Co., 105 S. Ct. 1824, 1827 (1985) (Stevens, J.,
concurring in dismissal) (sanction imposition should follow set procedure to determine fair
award or penalty will be imposed arbitrarily).

143. See Campbell v. Regency Towers, Inc., 76 Misc. 2d 33, 35, 349 N.Y.S.2d 928, 930 (Sup.
Ct. 1973) ($300 fine to pay city for courtroom maintenance after attorney missed two trial
days). One federal district court judge recently assessed a fine against an attorney for each
hour of court time wasted because of an unmeritorious action. See Edwardo v. Marsh, 644 F.
Supp. 1563, 1573 (E.D. Mich. 1986). According to thejudge, who imposed a total fine of $500
on the attorney ($20 per hour), the penalty was lenient given estimates that one hour in federal
district court costs the government $600. See id. at 1573 n.5.

144. See Unioil, Inc. v. E.F. Hutton & Co., 802 F.2d 1080, 1092 (9th Cir. 1986).
145. See Roberts v. Auto-Owners Ins. Co., 422 Mich. 594, 633-34, 374 N.W.2d 905, 924

(1985) (Leviin, J., concurring) (full costs possibly including "loss of income-producing time"
should be asiessed against insurance company that refused to honor policy).

146. See sutfra text accompanying note 134.
147. Unioil, Inc. v. E.F. Hutton & Co., 802 F.2d 1080, 1092 (9th Cir. 1986) (affirming

sanction against attorney for $294,141.10 as fair fee assessment).
148. See U iited Food & Commercial Workers Local 115 v. Armour & Co., 106 F.R.D. 345,

343-50 (N.D Cal. 1985) (finding Fed. R. Civ. P. 11 does not require assessing "actual fees");
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ment of fair and reasonable costs. 149 These courts argue that costs of
defending frivolous actions should be mitigated, 150 and parties should not
be able to "foist [their] extravagances upon the unsuccessful" party.' 5'
Assessing reasonable costs depends on a number of factors. Factors
considered have included the person's ability to pay the penalty 52 and the
need to punish or deter that individual. 153 Courts have also considered the
effect that the frivolous action had on the other party, including the costs
imposed on the innocent party 54 and that party's ability to bear the costs of
the litigation. 155 Finally, in determining how large a sanction to impose, the
possibility of chilling similar future litigation'5 6 and the extent to which the
claim could be considered colorable have also been considered. 157

Iowa courts should not be afraid to place the costs where the blame
belongs. A reasonable fee assessment should remunerate the injured party,
punish the fined individual, and deter future actions of a similar
nonmeritorious nature. At the same time, to impose full costs without
taking into account outside factors ignores the language of Rule 80(a),
which calls for "reasonable," not full, costs and fees. 158 Accordingly, Iowa
courts should follow those jurisdictions that take into account the factors
discussed above and assess costs and fees reasonable under the
circumstances.

Tedeschi v. Smith Barney, Harris Upham & Co., 579 F. Supp. 657, 663-64 (S.D.N.Y. 1984)
(losing party is not required to pay full costs).

149. See United Food & Commercial Workers Local 115 v. Armour & Co., 106 F.R.D. 345,
349 (N.D. Cal. 1985); Tedeschi v. Smith Barney, Harris Upham & Co., 579 F. Supp. 657, 664
(S.D.N.Y. 1984); cf. FED. R. Civ. P. 11 ("Ain appropriate sanction .... may include ... the
amount of the reasonable expenses incurred... including a reasonable attorney's fee.").

150. See United Food & Commercial Workers Local 115 v. Armour & Co., 106 F.R.D. 345,
350 (N.D. Cal. 1985) ("mhe parties have a duty to try to resolve the frivolous claims using the
least expensive alternative."); Schwarzer, supra note 5, at 202 ("obligation to mitigate" under
FED. R. Civ. P. 11).

151. See Tedeschi v. Smith Barney, Harris Upham & Co., 579 F. Supp. 657, 664 (S.D.N.Y.
1984).

152. See Lieb v. Topstone Indus., Inc., 788 F.2d 151, 156 (3d Cir. 1986); Eastway Constr.
Corp. v. City of New York, 637 F. Supp. 558, 573-74 (E.D.N.Y. 1986); Tedeschi v. Smith
Barney, Harris Upham & Co., 579 F. Supp. 657, 664 (S.D.N.Y. 1984).

153. See Eastway Constr. Corp. v. City of New York, 637 F. Supp. 558, 573 (E.D.N.Y. 1986);
Schwarzer, supra note 5, at 201.

154. See Davis v. Veslan Enters., 765 F.2d 494, 500-01 (5th Cir. 1985) (assessing interest on
amount party would have received had frivolous appeal not been prosecuted and had damages
been paid originally); Eastway Constr. Corp. v. City of New York, 637 F. Supp. 558, 571
(E.D.N.Y. 1986).

155. See Eastway Constr. Corp. v. City of New York, 637 F. Supp. 558,574 (E.D.N.Y. 1986);
Tedeschi v. Smith Barney, Harris Upham & Co., 579 F. Supp. 657, 664 (S.D.N.Y. 1984).

156. See Eastway Constr. Corp. v. City of New York, 637 F. Supp. 558, 575 (E.D.N.Y. 1986).
157. See id. at 574; see also Rodgers v. Lincoln Towing Serv., 771 F.2d 194, 205 (7th Cir.

1985), affg, 596 F. Supp. 13, 26 (N.D. Ill. 1984) (imposing one-third of costs instead of full
costs in recognition of party's partially meritorious claim).

158. See supra note 16.
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C. Responsibility for Penalty

Finally, the Iowa Rule leaves undecided who is responsible for the
payment of the sanction, because the attorney, the client, or both may be
penalized. 59 Courts and commentators suggest a number of possibilities.
One suggestion places all penalties on the client, because the client brought
the frivolous or abusive action or hired the offending attorney. 60 If the
client is innocent of the action incurring the fine, the client can sue the
attorney for malpractice. 61 A second possibility states that the attorney, as
an officer of the court, owes a duty not only to the client but also to the
court and the opposing party.1 62 Therefore, the attorney's breach of that
duty justifies imposing the sanction on the attorney. 6 Another justifica-
tion for penalizing the attorney is that a sanction is more likely to deter the
attorney who is concerned about his or her professional reputation. 64

Parties, unlike attorneys, might file lawsuits feeling they have nothing to
lose. A third alternative posits that responsibility should be divided, with
liability hinging upon who was responsible for the abuse of the system. 165

An attorney should be liable for errors at law and the client liable for errors
of fact. An attorney has legal expertise that a client does not.166 An
attorney, however, should reasonably be able to accept a client's reconstruc-
tion of pertinent facts, without verifying every detail. 167

Iowa courts should apply this last approach. Responsibility should
turn upon the nature of the violation. If the error is one of law, the attorney
should be liable because in litigation the attorney is solely responsible for
knowing the law. Similarly, if the claimed abuse is a factual issue, then
blame should lie with the client who was responsible for the claim. Such a
division would allow the attorney to carry out both the professional
obligation to represent the client diligently and to fulfill the duty as an
officer of the court.

V. CONCLUSION

Attorneys should not abuse the judicial system. Abuse imposes too
many costs upon clients, opponents, and society at large. Each client should
be allowed a legitimate day in court, 168 however, and attorneys should not

159. See id.
160. Sofaer, SanctioningAttorneysforDiscovery Abuse Under the New Federal Rules: On the Limited

Utility of the Punishment, 57 ST. JOHN'S L. REv. 680, 710-11 (1983).
161. See id.
162. See Garrison v. Finks, 469 A.2d 440, 440-41 (Me. 1983).
163. See Renfrewv, supra note 7, at 273-74.
164. Sofaer, supra note 160, at 711-12.
165. See Mallor, Punitive Attorne/s FeesforAbuses oftheJudicial System, 61 N.C.L. REv. 613,651

(1983).
166. Id.
167. Id.
168. But see ANNUAL MEETING OF AMERICAN LAW INSTITUTE, 52 U.S.L.W. 2658 (May 29, 1984)

(discussing Chief Justice Warren Burger's opening statement for ALI meeting, and quoting
Burger as saying "a] litigant is entitled to his day in court, but not to somebody else's day.").
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be dissuaded from litigating colorable claims by the fear of sanctions.
Judges, therefore, should use Rule 80(a) cautiously. Judicial discretion
needs to be tempered in recognition of the possible harm that could result
from unrestrained application of the Iowa Rule. This Note has suggested
when Rule 80(a) should be invoked and how it should be applied. The
suggestions attempt to strike a fair balance between the interest in keeping
the judicial forum open for legitimate claims and the interest in closing the
forum to attorneys and litigants seeking to abuse the system.

Carol C. Knoepfler


