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SUMMARY OF DECISION 

The Commission reverses the decision of the Dakota County Board of Equalization 

which denied Taxpayer's protest, and grants Taxpayer's request for a reduction in assessed value 

of the subject property. 
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NATURE OF THE CASE 

James Neff Kramper Family Farm Partnership ("Taxpayer") owns certain agricultural 

real property located in Dakota County, Nebraska. Taxpayer filed a protest with the Dakota 

County Board of Equalization ("County") essentially alleging that ( 1) the 1997 valuations were 

disproportionate, arbitrary, capricious and discriminatory when compared to assessments for 

industrial property; (2) the 1997 valuations were illegal due to an improper annexation of the 

subject property by South Sioux City; and (3) that the valuations were made contrary to law. By 

way of relief, Taxpayer requested that the proposed 1997 valuation as proposed by the County 

Assessor of $227,460 be reduced to $117,237. County denied the protest, from which decision 

Taxpayer appeals. 

DUTIES OF THE PARTIES 

A taxpayer who is dissatisfied with the county assessor's determination of assessed value 

ofreal property must file a written protest with County. Neb. Rev. Stat. §77-1502 (1997 Supp.). 

A county board of equalization must, between June 1 and July 25 of each year, fairly and 

impartially equalize the values of all items of real property in the county "except agricultural and 

horticultural land ... "so that all real property is assessed uniformly and proportionately. Neb. 

Rev. Stat. §77-1504 (1997 Supp.). 

"For purposes of equalization of the valuation of any protested real property, the county 

board of equalization shall make its adjustment so that the value of the protested property 

compares to the average level of value of the class or subclass of property in which the protested 

property is categorized." Neb. Rev. Stat. §77-1504 (1997 Supp.). 
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EVIDENCE BEFORE THE COMMISSION 

Judicial notice was taken, without objection, of the pleadings in Case File 97R-395; the 

Nebraska Assessor's Reference Manuals, Volumes 1 and 2; the Nebraska Agricultural and 

Horticultural Land Valuation Manual; the Nebraska Constitution; the Nebraska State Statutes; 

Title 442 of the Administrative Code (the Tax Equalization and Review Commission's Rules and 

Regulations); the standard reference work Property Assessment Valuation, Second Edition; the 

standard reference work Property Appraisal and Assessment Administration; the standard 

reference work Glossa,y for Property Appraisal and Assessment; the Property Tax Division of 

the Department of Revenue's published 1997 ratios and measures of central tendency which are 

published pursuant to Neb. Rev. Stat.§77-1327(6); the 1997 County Profiles for Dakota County; 

the 1997 Equalization Proceedings of the Tax Equalization and Review Commission; the 

Uniform Standards of Profession Appraisal Practices, 1997 Edition; and the Soil Survey for 

Dakota County. The Commission also received a number of exhibits. 

ANALYSIS 

The subject property consists of 37.91 acres ofland in Dakota County, Nebraska. The 

land lies south of South Sioux City along the west side of Highway 77/73, which is now known 

as Highway 35, and is also known as Dakota Avenue or IBP Avenue. Two large commercial 

enterprises are located immediately to the south of the property. The property was annexed by 

South Sioux City in mid-January, 1997. The property has been actively farmed for a number of 

years. There are no improvements on the property. The 1996 assessed value of the subject 

property was $197 ,907. The subject property received "special valuation" under the applicable 
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provisions of Neb. Rev. Stat. §77-1344 (1997 Supp.). The subject property was therefore 

assessed at $46, 785 for tax year 1996. The special valuation was discontinued upon the 

annexation, which became effective January 13, 1997. (Exhibit 40, p. 8.) Taxpayer therefore 

saw the as·sessed value of its land jump from $46,785 under the special valuation to $227,460, 

which purports to be the fair market value of the subject property as of January 1, 1997. 

The issues raised by Appellant will be addressed in the order presented by Appellant. 

I. 
Equalization with Industrial Property 

Taxpayer's first contention was the allegation that the increased assessment is illegal 

since "There has been no increase in the per acre valuation for industrial property (IBP, Conagra, 

Ferrellgas) of $13,068.00 since 1992." The County Board of Equalization is required during the 

protest process to make its adjustment so that the value of the protested property compares to the 

average level of the class or subclass of property in which the protested property is categorized. 

Neb. Rev. Stat. §77-1504(4) (1997 Supp.). The subject property, although used for agricultural 

purposes, is classified as commercial property for purposes of taxation for tax year 1997. 

The property is classified as "commercial" since the property was annexed to the City of 

South Sioux City according to Exhibit 40, p. 8. The commercial class of property is separate and 

distinct from the industrial class of property under the applicable rules and regulations of the 

Department of Revenue. (See Title 316, Nebr. Admin. Code Chapter 40, Reg. 40-001.07C and 

Reg. 40-001.07D.) The County Assessor is required by law to abide by these rules and 

regulations. Neb. Rev. Stat. §77-1330 (Reissue 1996). Therefore the County Assessor could not 

have equalized the value of the subject property with that of industrial property. However, the 
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record in this case establishes that the County makes no distinction between the commercial and 

industrial classes of property. The question is therefore whether the County Board of 

Equalization had the authority necessary to equalize the value of the subject property with the 

industrial class of property, where the County Assessor makes no such distinction. 

The Nebraska Supreme Court has held that "Administrative bodies have only that 

authority specifically conferred upon them by statutes or by construction necessary to achieve the 

purpose of the relevant act." Grand Island Latin Club v. Nebraska Liquor Control Commission, 

251 Neb. 61, 554 N. W. 2d 778 (1996). The County Board of Equalization, during the protest 

process, is required to "make its adjustment so that the value of the protested property compares 

to the average level of value of the class or subclass of property in which the protested property 

is categorized." Neb. Rev. Stat. §77-1504 ((Reissue 1996). The county board of equalization, 

therefore, had no authority to equalize assessments between the commercial and industrial 

classes of property. It should also be noted that although the County Assessor makes no 

distinction between the two classes, that action, or inaction, does not and cannot confer upon the 

County Board of Equalization the authority to equalize the commercial class of property with the 

industrial class of property. Therefore Taxpayer's assessed valuations, assuming those 

valuations were not equalized, could not be equalized with the industrial class by County. 

II. 
The Valuation is Illegal as a result of an Improper Annexation 

As noted above, the jurisdiction of administrative agencies is limited. The jurisdiction of 

the Tax Equalization and Review Commission is limited to: those matters set forth in Article IV, 
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Section 28 of the Nebraska Constitution; those matters set forth in state statutes such as Neb. 

Rev. Stat. §77-5007 (1997 Supp.); and that authority which is necessary in order to achieve the 

purposes of the relevant act which can be construed from the statutes. Grand Island Latin Club 

v. Nebraska Liquor Control Commission, 251 Neb. 61, 554 N. W. 2d 778 (1996). The 

Commission is not charged in any of these sources with the authority to determine the legality of 

the annexation ofland by a city or village. In fact, the Commission is obliged to presume that 

the official acts of governmental subdivisions are proper. The Commission therefore has no 

authority to pass judgment on the legality of the annexation. 

III. 
Disqualification from Special Valuation 

Taxpayer also alleged that the "Valuation has not been determined pursuant to Neb. Rev. 

Stat. §77-1343 through §77-1365 Nebraska R.R. S. as required in §77-112." (Exhibit 1, p. 2). 

The cited statutes, §77-1343, et seq., deal with special valuation. Special valuation is provided 

any land which is used exclusively for agricultural purposes, which has a potential use other than 

agricultural or horticultural use, which is located outside the city limits, and which is zoned for 

agricultural use. Neb. Rev. Stat. §77-1344 (Reissue 1996). The subject property met these tests 

for a number of years prior to 1997, including tax year 1996. However, the County's expert 

appraiser testified that in fact the subject property had been annexed by the City of South Sioux 

City on December 3, 1991, as shown by Exhibit 57. The property therefore was within the city 

limits of a city, and became ineligible for special valuation. This fact, according to the appraiser 

was undiscovered until 1997, since the annexation was never recorded by the City. Upon the 

discovery of this annexation, the subject property was disqualified for special valuation, and the 
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disqualification was noted on the Property Record Card. Exhibit 40, p. 8. 

Neb. Rev. Stat. §77-1344(2) (1997 Supp.) states that "The eligibility ofland for the 

special valuation provisions of this section shall be determined as of January 1, but ifland so 

qualified becomes disqualified prior to the levy date of the same year, it shall be valued at its 

actual value as determined by section 77-112 without regard to this section." Although Taxpayer 

correctly contends that evidence of the levy date for 1997 was not offered into the record, it is 

clear that the levy date could not possibly precede January 13, 1997. Therefore the property was 

properly disqualified for special valuation for tax year 1997, assuming that the property was in 

fact annexed. 

The County's expert appraiser testified that the subject property was covered by the legal 

description set forth in Exhibit 57. Upon cross-examination, however, that appraiser admitted 

that the subject property was not annexed under the Ordinance found at Exhibit 57. Although the 

appraiser testified that the property was zoned "Industrial," no evidence was presented to support 

that contention. In sum, the appraiser testified that the subject property was disqualified from 

special valuation based on Exhibit 57. Later the appraiser admission that the unrecorded 

Ordinance annexing the subject property, which is set forth in Exhibit 57, did not annex the 

subject property. 

The Commission must base its decisions on the evidence before it. See, generally, Neb. 

Rev. Stat. §77-5018 (Reissue 1996). From the evidence before it, the Commission must find that 

the disqualification of the subject property from special valuation, based as it was upon an 

Ordinance which did not, in fact, annex the subject property, was unreasonable and arbitrary. 
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FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider only that evidence which has 

been made a part of the record before it. No other information or evidence may be considered. 

Neb. Rev. 'Stat. §77-5016 (3) (Reissue 1996). The Commission may, however, evaluate the 

evidence presented utilizing it's experience, technical competence, and specialized knowledge. 

Neb. Rev. Stat. §77-5016 (5) (1997 Supp.) 

From the pleadings and the evidence contained in the record before it, the Commission 

finds and determines as follows: 

1. That the Appellant is the owner of certain land which is used exclusively for agricultural 

purposes. 

2. That the property was granted special valuation for tax year 1996. 

3. That the property was disqualified from special valuation for tax year 1997, based on an 

unrecorded Ordinance of Annexation. 

4. That the Ordinance of Annexation annexed part of the Southeast V4 of the Northwest V4 of 

Section 4, Township 28 North, Range 9 East of the 6th P. M .. 

5. That the subject property is legally described as a tract ofland in the Northeast V4 of the 

Northwest V4 of Section 4, Township 28 North, Range 9 East of the 61h P. M .. 

6. That therefore the Ordinance of Annexation (Exhibit 57) did not annex the subject 

property. 

7. That the Appellant timely filed a protest of the assessed value of the subject property for 

tax year 1997. 



8. That the basis for the protest were the allegations that ( 1) an increase in assessments on 

agricultural property is ''unfair, biased, nonuniform, disproportionate, arbitrary, 

capricious and discriminatory when there is no corresponding increase on industrial 

property;" (2) the valuation is illegal due to an improper annexation of the subject 

property by South Sioux City; and (3) that the valuation was made contrary to law. 
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9. That the County Assessor proposed valuing the property at $227,460, based upon Exhibit 

57 and the resulting disqualification for special valuation. 

10. That the Taxpayer requested the property be valued at $117 ,23 7. 

11. That the County denied the protest. 

12. That the Taxpayer thereafter timely filed an appeal of that decision to the Tax 

Equalization and Review Commission. 

13. That from the record before the Commission the Taxpayer has established by a 

preponderance of the evidence that the decision of the Appellee to disqualify the subject 

property from special valuation and to value the property as vacant commercial property 

in the amount of $227,460 was both unreasonable and arbitrary. 

14. That therefore the assessed value of the subject property for tax year 1997 as determined 

by the County is not supported by the evidence. 

15. That the property should be valued as agricultural land with a "Regular Assessment 

Market Value" of $197,907, and with a "Special Assessment Agricultural Use Value" of 

$46, 785, as set forth in Exhibit 40, page 7. 
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JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev. 

Stat. §77-5007 (1997 Supp.). 

STANDARD OF REVIEW 

The Commission must affirm the decision of the county board of equalization unless the 

appellant demonstrates by a preponderance of the evidence that the decision made by the county 

board of equalization was not governed by reason, was absurd, exceeded the bounds of reason or 

moderation, or was made in disregard of the facts or circumstances and without some basis 

which would lead a reasonable person to the same conclusion. Title 442, Nebraska 

Administrative Code, Chapter 5, Section O 18. See also Harrison Square v. Sarpy Cty. Bd. Of 

Equal., 6 Neb. App. 454 (1998). 

CONCLUSIONS OF LAW 

First, from the record before it, the Commission concludes as a matter of law that it has 

jurisdiction over both the parties and the subject matter of this appeal. The Commission further 

concludes as a matter of law that, pursuant to Title 442, Nebraska Administrative Code, the 

Appellant is required to establish by a preponderance of the evidence that the decision of the 

Dakota County Board of Equalization was unreasonable or arbitrary. Finally, the Commission 

must, for the reasons set forth above, and pursuant to Neb. Rev. Stat. §77-1510 (Reissue 1996), 

hereby does conclude as a matter of law that from the record before the Commission the 

Taxpayer met its burden of proof, and therefore the order of the Dakota County Board of 
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Equalization should be vacated and reversed. 

ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows: 

l. That the decision of the Dakota County Board of Equalization which denied Taxpayers' 

protest is vacated and reversed. 

2. That Taxpayer's real property legally described as the NE ;4 of the NW ;4, except for a 

tract ofland in the Northeast Comer beginning at the NE comer then South 193.6 feet, 

West 450 feet, North 193.6 feet, thence East 450 feet to the point ofbeginning, and 

except for a Highway Right of Way, all in ;4 of Section 4, Township 28, Range 9, 

consisting of 37.91 acres, more or less, in Dakota County, Nebraska, also known in the 

records of the Dakota County Assessor's Office as Location I.D. No. 220068321, shall be 

valued as follows for tax year 1997: 

REGULAR ASSESSMENT MARKET VALUE 

Land $46,785 

Improvements $ 0 

Total $46,785 

SPECIAL ASSESSMENT VALUE 

$197,907 

0 

$197,907 

3. That this decision, if no appeal is filed, shall be certified within thirty days to the Dakota 

County Treasurer, and the Dakota County Assessor, pursuant to Neb. Rev. Stat. §77-1511 

(Reissue 1996). 
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4. That this decision shall only be applicable to tax year 1997. 

5. That each party is to bear its own costs in this matter 

IT IS SO ORDERED. 

Dated this 29th day of May, 1998. 

Mark P. Reynolds, Chairman 

~ _; - ' . 
/ -:.. ·YfA- / -...._. (.)-,,:.. -~/·r_ "'.,.. r; /_.._.: 

Ja,net L. Edwards, Commissioner 

Seal Ro~issioner 




