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SUMMARY OF DECISION
The Commission reverses the decision of the Dakota County Board of Equalization
which denied Taxpayer's protest, and grants Taxpayer's request for a reduction in the assessed
value of the subject property.

NATURE OF THE CASE

James Neff Kramper Family Farm Partnership ("Taxpayer") owns certain real property
located in Dakota County, Nebraska. Taxpayer filed a protest with the Dakota County Board
of Equalization ("County") alleging that the assessed valuation was improper. The subject
property is classified as unimproved commercial property and is within the city limits of South
Sioux City. The property has had no change in assessed value since 1992. (Exhibit 35). For
,,.

tax year 1997, the County Assessor raised the assessed value from $83,823, to $190,440.
Taxpayer requested that the County find that the assessed value be $83,823. County denied the
protest, from which decision Taxpayer appeals.

CONTROLLING STATUTORY PROVISIONS

All real property in this state subject to taxation shall be assessed as of January 1 at
12:01 a.m., which assessment shall be used as a basis of taxation until the next regular
assessment. Neb. Rev. Stat. §77-1301(1) (Reissue 1996).
All real property in this state, not expressly exempt therefrom, shall be subject to
taxation and shall be valued at its actual value. Neb. Rev. Stat. §77-201(1) (Reissue 1996).
Actual value of real property for purposes of taxation shall mean the market value of
real property in the ordinary course of trade. Actual value may be determined using
professionally accepted mass appraisal techniques, including, but not limited to: (a)
Comparison with sales of real property of known or recognized value, taking into account
location, zoning, and current functional use; ... Taxable value of agricultural land and
horticultural land for purposes of taxation shall mean the value determined pursuant to sections
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77-1359 to 77-1365. Neb. Rev. Stat. §77-112 (Reissue 1996).
Agricultural land and horticultural land shall mean a parcel of land (a) over twenty
acres in size which is used for the production of agricultural or horticultural products ... Land
that is zoned predominantly for purposes other than agricultural or horticultural use shall not be
assessed as agricultural land or horticultural land. Neb. Rev. Stat. §77-1359 (Reissue 1996).
A taxpayer who is dissatisfied with the county assessor's determination of assessed

...
value of real property must file a written protest with County. Neb. Rev. Stat. §77-1502
(1997 Supp.).
Attached to each copy of the protest shall be a written statement of the reason or
reasons why the requested reduction in assessment should be made or the protest shall be
automatically dismissed. Neb. Rev. Stat. §77-1502 (Reissue 1996).
A county board of equalization must, between June 1 and July 25 of each year, fairly
and impartially equalize the values of all items of real property in the county "except
agricultural and horticultural land ... " so that all real property is assessed uniformly and
proportionately. Neb. Rev. Stat. §77-1504 (1997 Supp.).
"For purposes of equalization of the valuation of any protested real property, the county
board of equalization shall make its adjustment so that the value of the protested property
compares to the average level of value of the class or subclass of property in which the
protested property is categorized." Neb. Rev. Stat. §77-1504 (1997 Supp.).
The Tax Equalization and Review Commission shall hear appeals and cross appeals
taken under section 77-1510 as in equity and without a jury and determine anew all questions
raised before the county board of equalization which relate to the liability of the property to
Page -3-

assessment, or the amount thereof. Neb. Rev. Stat. §77-1511 (1996 Reissue).

EVIDENCE BEFORE THE COMMISSION
This case was consolidated for purposes of hearing with Case Numbers 97R-395, 97R396, 97R-397, 97R-398, and 97R-400. Judicial notice was taken of each Case File; the
Nebraska Assessor's Reference Jvfanuals, Volumes I and 2; the Nebraska Agricultural and
.,.

Horticultural Land Valuation Manual; the Nebraska Constitution; the Nebraska State Statutes;
Title 442 of the Administrative Code (the Tax Equalization and Review Commission's Rules
and Regulations); the standard reference work Property Assessment Valuation, Second Edition;
the standard reference work Property Appraisal and Assessment Administration; the standard
reference work Glossa,y for Property Appraisal and Assessment; the Property Tax Division of
the Department of Revenue's published 1997 ratios and measures of central tendency which are
published pursuant to Neb. Rev. Stat.§77-1327(6); the 1997 County Profiles for Dakota
County; the 1997 Equalization Proceedings of the Tax Equalization and Review Commission;
the Uniform Standards of Professional Appraisal Practices, 1997 Edition; and the Soil Survey
for Dakota County. Taxpayer requested that the Commission also take judicial notice of its
own proceedings in two other appeals from the Dakota County Board of Equalization, case
numbers 97R-338 and 97R-339. The Commission, without objection from the County, took
judicial notice of these proceedings, and also received a number of exhibits.
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ANALYSIS

Neb. Rev. Stat. §77-1502 (Reissue 1996) requires a taxpayer to identify the issues to be
presented to the County Board of Equalization. The Commission's jurisdiction is limited to
those issues presented to the County Board of Equalization. Neb. Rev. Stat. §77-1511 (Reissue
1996). The issues before the Commission are, therefore:
"1.

There has been no increase in the per acre valuation for industrial
,.

property (IBP, Conagra, Ferrelgas) of $13,068.00 since 1992. Valuation
for this parcel has increased 457.60% since 1991 and 127.19% since
1996. Any increase on this parcel is unfair, biased, nonuniform,
disproportionate, arbitrary, capricious, and discriminatory when there is
no corresponding increase on industrial property."
"2.

Valuation has not been determined pursuant to §77-1343 through §77-1365
Nebraska R.R. S. as required in §77-112."

(Exhibit 36, p. 2).
I.

A.
CHANGES IN ASSESSMENTS OF INDUSTRIAL
PROPERTY BETWEEN 1992 AND 1997

Taxpayer first alleges that "there has been no increase in the per acre valuation for
industrial property (IBP, Conagra, Ferrellgas) of $13,068.00 since 1992." Taxpayer offered
Exhibit 16 in support of its allegation that valuations have not changed since 1992. The
Exhibit contains the front page of 22 separate Property Record Cards. Taxpayer is correct.
There is no change in land values for improved industrial property between 1992 and 1997,
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according to the exhibit. The Commission specifically notes that the exhibit contains only the
front page of the property record card for each of the properties offered by Taxpayer.
Taxpayer complains of a 457.60% increase in the assessed value of the subject property
over a six year period. The fair market value of land may increase, decrease or remain stable
between one assessment year and the next. Given this fact, the threshold question is whether
the previous year's assessment is relevant to the current year's assessment. Neb. Rev. Stat.
~

§77-130 l ( 1) (Reissue 1996) requires that real property be assessed as of each January 1. The
Nebraska Supreme Court has held that even judicial determinations of value for an
immediately preceding assessment year are immaterial to a subsequent year's assessment.
De Vore v. Board of Equalization, 144 Neb. 351, 13 N. W. 2d 451 (1944), Affiliated Foods
Coop., Inc. v. Madison County, 229 Neb. 605, 428 N. W. 2d 201 (1988). Given the annual
nature of assessments and the Supreme Court's mandate, the lack of an increase in the assessed
value of industrial property over a five year period is not relevant to the 1997 assessment.

B.
EQUALIZATION BETWEEN CLASSES OF PROPERTY

Taxpayer further alleges that since there was no change in the assessed values of certain
industrial properties, "any increase on this parcel is unfair, biased, nonuniform,
disproportionate, arbitrary, capricious, and discriminatory when there is no corresponding
increase on industrial property." Exhibit 36, p. 2. Taxpayer's contention appears to be that the
County was arbitrary and unreasonable in failing to equalize assessments between classes of
property. The Commission notes first that there is no evidence in the record as to the market
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value of any of the properties referred to in Exhibit 16.
The record does establish that industrial parcels have not been the subject of increases
in assessed values for several years. The Dakota County Statistical Measures Report for 1997
("Profile") does not report on the level of assessment for the industrial class of property. The
Profile, prepared by the Property Tax Division of the Nebraska Department of Revenue, does
establish that the median indicated level of value for the commercial class of property is 96% .
....

The acceptable range for this class is 92% to 100%. Neb. Rev. Stat. §77-5024 (1997 Supp.)
The median indicated level of value for the residential and agricultural classes of property
likewise fall within the acceptable range mandated by statute. Given the absence of any
evidence of fair market value of any of the parcels, and the evaluation of the level and quality
of assessments shown by the Statistical Profiles ( 1997 Statewide Plan of Equalization), the
Commission cannot conclude that various classes of property are under assessed for tax year
1997.
The Commission also notes that the County Board of Equalization had no authority to
equalize assessments between classes of property. Each class of property, whether agricultural,
commercial or industrial, is separate and distinct under the applicable rules and regulations of
the Department of Revenue. (See Title 316, Nebr. Admin. Code Chapter 40, Reg. 40-.00 l .07C
and Reg. 40-001.07D.) These rules and regulations have the force and effect of law.

Alexander v. JD. Warehouse, 253 Neb. 153, 568 N. W. 2d 892 (1997).
The Nebraska Supreme Court has held that "Administrative bodies have only that
authority specifically conferred upon them by statutes or by construction necessary to achieve
the purpose of the relevant act." Grand Island Latin Club v. Nebraska Liquor Control
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Commission, 251 Neb. 61, 554 N. W. 2d 778 (1996). The County Board of Equalization,
during the protest process, is required to "make its adjustment so that the value of the protested
property compares to the average level of value of the class or subclass ofproperty in which
the protested property is categorized." Neb. Rev. Stat. §77-1504 ((Reissue 1996) (Emphasis
added). Exhibit 16 refers to 22 separate parcels of real property. These parcels are classified
as industrial, commercial, residential and agricultural property. Under the applicable law,
County had no authority to equalize assessments between the subject property and the
industrial class of property.

II.
VALUATION OF THE SUBJECT PROPERTY

Taxpayer next contends that the valuation of the subject property has not been
determined "pursuant to §77-1343 through §77-1365." Exhibit 36, p. 2. Taxpayer's legal
conclusion must be evaluated in light of the evidence before the Commission. Taxpayer's
contention is based on ( 1) contention that the property should be valued as agricultural land; (2)
valuation in light of the "comparable" properties offered in Exhibit 16; and (3) evidence
regarding certain natural gas pipelines.

A.
VALUATION AS AGRICULTURAL LAND
Professionally accepted mass appraisal methods require that land be classified as
"unimproved" ("land that is undeveloped or in agricultural use," Property Assessment
Valuation, 2nct Ed., p. 70) or "improved." The subject property is unimproved property. (In
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contrast to "improved land," or a "site." "Land that has been developed to the extent that it is
ready to be built upon is considered a site." Property Assessment Valuation,

2nd

Ed., p. 70.)

The valuation of land, under professionally accepted mass appraisal practices, must also take
into consideration "frontage, width, depth, shape, area, topography, slope, drainage and soil
condition, and off-site improvements." Property Assessment Valuation,

2nd

Ed., p. 70.

The evidence before the Commission establishes that the subject property is

...
unimproved property located within the city limits of South Sioux City, Nebraska. The
property has been within the city limits since 1989, and is being utilized as agricultural land
according to the testimony. Exhibit 35, the Property Record Card for the subject property, is
coded at the top of the page "2-3-3-1-4-8." According to the Legend found on page 14 of
Exhibit 16, that coding establishes that the property is unimproved property which has a
commercial use, which is zoned commercial, is urban in nature, is located in a city with a
population of between 5,001 and 12,000. The parcel is described as being of "Size" code of
"8." The legend does not define a size code "8." The Property Record Card does not identify
available utilities or off-site improvements, and no neighborhood analysis has been made. The
inspection notes for the property state "Equalize land value for 1997. 31. 74 acres x ($12,000 x
50%) = Final Value $190,440." (Exhibit 35, p. 2). The record also indicates that the parcel is
not platted. (Exhibit 35, p. 1). Other features of the subject property include the fact that the
property consists of 31. 74 acres of land; one-half of the frontage of the parcel was sold off; the
resulting parcel is "L" shaped; and there are approximately 600 feet of frontage on Dakota
A venue remaining. The property is approximately 1,4 mile in depth. There is a natural gas
pipeline running beneath the surface of the subject property diagonally across the property and
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there is a double gas pipeline beneath the south 100 to 200 feet of the property. There is a
"blanket easement" for that pipeline, as set forth in Exhibit 7, page 15. The property carries an
assessed value of $6,000 per acre.
Taxpayer contends that the subject property has no value as commercial property, and
that the property should be valued as agricultural property. The record shows that the property
is valued as vacant commercial property in spite of its agricultural use. Although the property

...

is used for agricultural purposes, the property cannot be valued as agricultural land under the
provisions of Neb. Rev. Stat. §77-1359(1). That statute holds "Land that is zoned
predominantly for purposes other than agricultural or horticultural use shall not be assessed as
agricultural or horticultural land ... ''
Professionally accepted mass appraisal practices likewise hold that "use value" is not
always equal to "market value." "For example, the market value of a farm on the periphery of
an expanding city may far exceed its use value." Property Appraisal and Assessment
Administration, 1990, p. 177. The controlling issue in determining market value under such
circumstances is identification of a property's "highest and best use." The principle states that
" ... the market value of property depends on potential use rather than on current use alone.
The principle is most obvious in the case of vacant land, which commands value based on
potential use. The more profitable the potential use, the higher the demand and market value.
Vacant land in an urban area commands greater value than vacant land in a rural area."
Property Appraisal and Assessment Administration, 1990, p. 179.
Taxpayer has offered no credible evidence of the highest and best use of the subject
property. Taxpayer also offered no credible evidence of the fair market value of the subject
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property based on its highest and best use. The County has valued the subject property as
commercial property. No evidence has been presented which would demonstrate that the
County's determination of highest and best use of the subject property as commercial property
is unreasonable or arbitrary. The Commission, from this record, must conclude that the highest
and best use of the subject property is as vacant land held for commercial development. And,
as set forth above, the property cannot legally be valued as agricultural land.

B.
LAND VALUATION AND .THE USE OF "COMPARABLE" PROPERTIES

"The first step ·in land valuation is identifying the property.'' Property Assessment
Valuation, 2nd Ed., p. 69. This identification must include " ... an accurate inventory of land
data, including location, ownership, classification and use, size, shape, and physical
characteristics." Property Appraisal and Assessment Administration, p 177. Once the
identification of the parcel is completed, the professionally accepted mass appraisal method of
valuation must be identified. "The primary methods of land valuation for mass appraisal are
applications of the sales comparison approach. The sales comparison approach is always the
preferred approach when sufficient sales data are available. Only when sale~ data are
insufficient should the assessor resort to alternative methods." Property Assessment Valuation,
2nd Ed., p. 84. The sales comparison approach" ... compares the subject property with
comparable vacant parcels ... " Property Appraisal Valuation, 2d. Ed., p. 72. The comparable
properties must be adjusted to account for differences between the subject and those
comparable properties. The need for adjustments is founded on the fact that "No two parcels of
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land are exactly alike. They might be identical in size and physical characteristics, but each
parcel has a unique location and is likely to differ from other parcels in some way." Property
Assessment Valuation, 2nd Ed., p. 76. Two parcels of land are, however, rarely identical.
Physical, environmental and locational factors must always be considered. Property Appraisal
and Assessment Administration, p. 180. "These factors largely explain patterns of land values
within a city or market area. In analyzing such factors, it is useful to distinguish the concepts
of site and situation. Site attributes are the size, topography, and other physical features of a
given parcel. Situation, or linkage, attributes focus on the location of the parcel relative to
other places, such as the central business district, freeway access, shopping, schools, the
oceanfront, or a dump. Site attributes affect land values because owners are able to use the
land's inherent resources; situation attributes affect value because of nearness or accessibility
to other resources." Property Appraisal and Assessment Administration, p. 181.
The subject property is described above. Taxpayer's evidence of "comparable
properties" is found in Exhibit 16. There are 22 parcels represented in the Exhibit, and four
separate classes of property are identified in the Exhibit: agricultural, commercial, industrial,
and residential. Each class of property, whether residential, agricultural, commercial or
industrial, is a separate and distinct class of property under the applicable rules and regulations
of the Department of Revenue. (See Title 316, Nebr. Admin. Code Chapter 40, Reg. 40001.07C and Reg. 40-001.07D.) These rules and regulations have the force and effect oflaw.
Alexander v. JD. Warehouse, 253 Neb. 153, 568 N. W. 2d 892 (1997).
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Taxpayer has offered no evidence which would establish that the classification of the
subject property as commercial property is unreasonable or arbitrary. Under professionally
accepted mass appraisal methods, then, the information contained in Exhibit 16 regarding
agricultural, industrial, and residential parcels is therefore not relevant to the valuation of the
subject property.
The Exhibit does, however, contain information regarding properties which are
.,.

"comparable" under professionally accepted mass appraisal methods. The per acre assessed
value of unimproved commercial parcels* with frontage on Dakota Avenue (i.e., parcels
"comparable" to the subject property) are as follows:
Size (acres)

Distinguishing Features

Parcel

Value/Acre

6

$13,068

4.60

10

$10,000

17.85

Commercial. Unimproved. Frontage.

Subject

$ 6,000

31.74

Commercial. Unimproved. Frontage.

Commercial**. Unimproved. Frontage.

*Although coded as "unimproved," Parcel 13 has been "developed" as a parking lot and is
therefore not included in this array.
** Present use, status and frontage determined from Exhibit 16.
As shown by this array, there is a clear pattern of valuation. As size increases, assessed
value per acre decreases. This pattern recognizes a well-established principal of mass
appraisal. That principal holds that "Size is perhaps the most important site characteristic
... because large parcels often sell for less per unit than smaller parcels." Property Appraisal
and Assessment Administration, p. 190. Taxpayer's own evidence shows that the subject
property has the lowest per acre assessed value of "comparable" properties.
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c.
PIPELINE EASEMENT
Taxpayer, at the hearing before the Commission, alleged that the presence of a natural
gas pipeline easement adversely impacted property values. Under professionally accepted
mass appraisal methods, the presence of such an easement could impact the valuation, based on
the effect of the "area" of a parcel of land. "Area" is important since it is " ... one of the most
important characteristics affecting
value, because area can determine how the land can be used .
....
It is important to consider effective area, that is, the area within which a building may be
constructed. Zoning and deed restrictions often require that buildings be set back from the
front, rear, and side property lines. This can have a major effect on the value of a site because
it reduces the amount of land available for improvements." Property Assessment Valuation,

2nct

Ed., p. 71.
The uncontroverted evidence establishes that there are in fact, three natural gas
pipelines on the subject property. Taxpayer offered evidence of the terms and conditions of the
"blanket" easement in Exhibit 7, page 15. Uncontroverted testimony was also provided that a
16- inch pipeline runs under the subject property between a compressor station and the City of
South Sioux City. Two other pipelines also run from the compressor station under the subject
property. Testimony was provided that the pipes could not be moved, although there is some
question as to whether the width of the easement could be narrowed and the cost of such an
action The Commission notes, however, that by law the assessment date is January 1, at 12:01
a.m .. Neb. Rev. Stat. §77-1301(1) (Reissue 1996). The fair market value of the property must
be determined as of that day and time. The property must therefore be valued subject to the
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easements of record and other physical characteristics as they existed on that date.
The record shows a blanket easement in effect on that date. (Exhibit 7, p. 15.)
Taxpayer offered testimony that the presence of this easement would limit the effective area of
the property. However, Taxpayer provided no evidence of the impact on fair market value, if
any, of the presence of the easements, and Taxpayer also offered no evidence as to the cost of
removing the easements. (The Commission also notes for the record that thereasons for the
_,.

protest which are set forth on the Form 422 in this case, made no mention of the fact that the
easements were a basis of the protest. County, however, did not object to the Appellant's
evidence regarding the presence or impact of the pipeline easement. The Commission must
therefore address the matter.)
County's own witness admitted that there was a pipeline running diagonally underneath
the subject property, that there were 2 other pipelines on the property which rendered the south
100 to 200 feet of the subject property unusable, and that approximately 600 feet of frontage
remain, creating an "L" shaped lot. County, however, made no adjustments to the assessed
value of the subject for any of these factors.
Taxpayer's Exhibit 16 shows that there are parcels of land which are coded by the
Assessor as "unimproved" commercial property. Those parcels, arrayed by size, are set forth
below:
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Parcel

Value/Acre

6

$13,068

4.60

Commercial. Unimproved. Frontage.

13

$ 3,793

13.2

Commercial. Unimproved. Frontage.

10

$10,000

17.85

Commercial. Unimproved. Frontage.

Subject

$ 6,000

31.74

Commercial. Unimproved. Partial Frontage.

Size (acres)

Distinguishing Features

Only one parcel of "unimproved" commercial property offered by Taxpayer carries a
lower assessed value than the" subject: Parcel 13. According to page 13 of Exhibit 16, Parcel 16
is also coded as unimproved, commercial property which is zoned commercial. The property is
also located in the urban area of a city with a population of between 5,001 and 12,000. This
parcel.is unplatted, as is the subject property. This property is however "improved" to the
extent that 480 feet by 250 feet of the parcel is leased to a truck stop for parking on a month-tomonth lease. (Exhibit 16, p. 13 ). That part of the parcel is rock surfaced and has electrical
service and lighting. Although the coding indicates that the parcel is zoned commercial, the
"Zoning" under "Services and Area" shows "industrial." The code for size indicates that the
property is more than 160 acres, however it is actually 13.2 acres in size.
This property also shows a "unit value" of $12,000, with a 50% adjustment. The
Property Record Card for the subject property also shows a "unit value" of $12,000, with a
50% adjustment. The comparable parcel however, if assessed at $6,000 per acre, times 13.2
acres, should bear an assessed value of $79,200. The assessed value on the Property Record·
Card, however, is shown as $50,074.
Title 316, Nebraska Administrative Code, Chapter 40, Reg. 40-004 states "Every
county shall prepare and maintain property record cards, prescribed by the Tax Commissioner
Page -16-

... Property record cards shall be updated annually by the county assessor to reflect any
changes made to the property ... ""Property record card" shall mean a master record located
on the front of or cover of the property record file and shall serve as a reference to and
inventory of all portions of the property record file. It shall contain a condensation of the
general data relevant to the parcel it represents, and an abbreviation of the legal description and
ownership." Title 316, Nebr. Admin. Code, Chapter 40, Reg. 001.13. The assessed value of the
,,.

parcel is clearly "general data relevant to the parcel." The Commission recognizes, based on
its "experience, technical competence, and specialized knowledge in the evaluation of the
evidence presented" (Neb. Rev. Stat. §77-5016 (Reissue 1996)) that the public has a vital
interest in property tax matters in general, and in property tax matters in particular. The
Property Record Card is a matter of public record, which taxpayers have the right to review.
Neb. Rev. Stat. §84-712 (Reissue 1994). As a public record of assessments, and the statutory
and regulatory provisions which govern the Property Record Card, it is essential that the
information contained in that be current and accurate. Given the conflict in the evidence, the
fact the County Assessor has an affirmative obligation to keep and maintain the property record
cards, and the assessed value of the parcel as shown on the front of the card, the Commission
can only conclude that the assessed value of the comparable parcel is $50,074 for tax year
1997.
This assessed value may be warranted. If the highest and best use of the comparable
property is as a parking lot, which is its current use, the County Assessor may have determined
that the fair market value of this parcel of land, a partially rock covered, lighted parking lot,
may be $3, 793 per acre. This valuation decision is important in light of the blanket easement,
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the presence of three natural gas pipelines, the reduced frontage, the unusable south 100 to 200
feet of the property, and the "L"-shaped area of the subject property. Given these restrictions,
which were in existence on the assessment date, the fair market value of the subject property
would be substantially reduced. The Commission does not, however, concur with the
Taxpayer, who testified that the property had no commercial value. The property could clearly
be used as a parking lot, similar to the use to which Parcel 13 is put. If necessary, the rock
'~

parking surface could easily be scraped away, and the pipelines could be easily accessed for
repair or replacement if ,necessary. A building, however, could not be constructed over the top
of those pipelines, since the building would have be moved or seriously damaged to allow
access to the pipelines for repair or replacement.
Under these circumstances, the value of the subject property could not exceed that of
Parcel 13. The value of the subject property as of January 1, 1997, therefore, could not have
been more than $120,389 (31.74 acres x $3,793

=

$120,389).

III.
OTHER ISSUES RAISED BY TAXPAYER

Taxpayer alleges that there was a 127.19% increase in the assessed value of the subject
property over the 1996 value. However the Property Record Card only shows an assessed
value of $83,823 for tax year 1992, and an assessed value of $190,440 for tax year 1997.
(Exhibit 35). No change is shown for tax year 1996. For the reasons set forth above, however,
the previous assessment is not relevant to these proceedings.
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Taxpayer also alleges that the property is inequitably assessed when compared to the
assessed values of certain other property in the area. In support of this position, Taxpayer cites
two cases in which the Commission reduced the assessed values of property adjacent to or near
the subject property. In the first case, Commission case number 97R-338, the Commission
specifically found as a matter of fact "That the subject property is not eligible for agricultural
valuation because it has been annexed, subdivided, and is zoned 'industrial.' "Docket Entry, p.
2. The second case, case nu~ber 97R-339, is also zoned "industrial." The property which is
the subject of that case consists of three full lots and part of another lot in a subdivision which
has frontage on Dakota A venue. In that case the assessed value of the property was revised by
order of the Commission as a result of a stipulation made by the parties. The Commission
never reached a decision on the merits of that case. Those industrial parcels are not relevant to
either the valuation or the equalization of the subject property for the reasons set forth above.

FINDINGS OF FACT

The Commission, in determining cases, is bound to consider only that evidence which
has been made a part of the record before it. No other information or evidence may be
considered. Neb. Rev. Stat. §77-5016 (3) (Reissue 1996). The Commission may, however,
evaluate the evidence presented utilizing it's experience, technical competence, and specialized
knowledge. Neb. Rev. Stat. §77-5016 (5) (1997 Supp.) From the pleadings and the evidence
contained in the record before it, the Commission finds and determines as follows:
1.

That Appellant is the owner of record of certain real property as described in the
petition in this case.
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2.

That Appellant timely filed a protest of the assessed value of its property for tax year
1997.

3.

That the basis for the protest was the allegation that the valuation of the subject
property was improper.

4.

That the County Assessor proposed valuing the property at $190,440.

5.

That the Appellant requested that the property be valued at $83,823 for purposes of
taxation.

6.

That Appellee denied the protest.

7.

That Appellant thereafter timely filed an appeal of that decision to the Commission.

8.

That the property is subject to a blanket natural gas line easement, and further that the
subject property has one natural gas pipeline running diagonally beneath the property,
and two other pipelines which run beneath the south side of the property. That the two
pipelines render the south 100 to 200 feet of the subject property "unusable."

9.

That a part of the frontage of the subject property located on Dakota Avenue had been
sold prior to January 1, 1997, leaving an "L" shaped lot.

10.

That the subject property is zoned "commercial."

11.

That the County failed to account for the reduced frontage of the subject property in
determining the assessed value of the subject property. That the County in its valuation
of the subject property failed to account for the blanket easement on the subject
property, which reduces the effective area of the property. That the County in its
valuation failed to account for the south 100 to 200 feet of the subject property rendered
unusable by the two gas pipelines which extend beneath the surface. That the County in
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its valuation failed to account for the gas pipeline which runs diagonally beneath the
subject property.
12.

That the highest and best use of the subject property, given the factors set forth above,
is as vacant commercial property being held for development as a parking lot.

13.

That there is a property comparable to subject property (Parcel 13) which bears a lower
assessed value than the subject property, although that parcel is improved, and the
subject parcel is not.

14.

That this comparable property has a present commercial use as a parking lot.

15.

That the comparable property which has a present commercial use as a parking lot is
valued at $3, 793 per acre.

16.

That the value of the subject property at its highest and best use would be as a parking
lot as of January 1, 1997, at $3,793 per acre, for a total value of $120,389.

17.

Further that the assessed value of the subject property as determined by County, for tax
year 1997 is not supported by the evidence.

18.

That sufficient evidence has been adduced to establish that the decision of the Appellee
was both unreasonable and arbitrary.

JURISDICTION

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev.
Stat. §77-5007 (1997 Supp.)
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STANDARD OF REVIEW

The Commission must affirm the decision of the county board of equalization unless
the appellant demonstrates by a preponderance of the evidence that the decision made by the
county board of equalization was not governed by reason, was absurd, exceeded the bounds of
reason or moderation, or was made in disregard of the facts or circumstances and without some
basis which would lead a reasonable person to the same conclusion. Title 442, Nebraska

...

Administrative Code, Chapter 5, Section 018. See also Harrison Square v. Smpy Cty. Bd. Of
Equal., 6 Neb. App. 454 (1998).

CONCLUSIONS OF LAW

First, from the record before it, the Commission concludes as a matter of law that it has
jurisdiction over both the parties and the subject matter of this appeal. The Commission further
concludes as a matter of law that, pursuant to Title 442, Nebraska Administrative Code, the
Appellant is required to establish by a preponderance of the evidence that the decision of the
Dakota County Board of Equalization was neither unreasonable nor arbitrary. Finally, the
Commission must, for the reasons set forth above, and pursuant to Neb. Rev. Stat. §77-1510
(Reissue 1996), hereby does conclude as a matter of law that from the record before it the
Taxpayer has met its burden of proof, and therefore the decision of the Dakota County Board
of Equalization should be vacated and reversed.
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ORDER

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED:
1.

That the decision of the Dakota County Board of Equalization which denied
Taxpayers' protest in part is vacated and reversed.

2.

That Taxpayer's real property legally described as the South .418 acre ofNwy;;
of the SE~, and the SW~ of the SE~, except for tracts sold in the SW comer, in
Section 33, T;wnship 29, Range 9, consisting of 31.74 acres, more or less, in
Dakota County, Nebraska, also known in the records of the Dakota County
Assessor's Office as Location I.D. No. 220204667 shall be valued as follows for
tax year 1997:

3.

Land

$120,390

Improvements

$

Total

$120,390

(31.74 acres x $3,793)

0

That this decision, if no appeal is filed, shall be certified within thirty days to the
Dakota County Treasurer, and the Dakota County Assessor, pursuant to Neb.
Rev. Stat. §77-1511 (Reissue 1996).

4.

That this decision shall only be applicable to tax year 1997.
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5.

That each party is to bear its own costs in this matter

IT IS SO ORDERED.
Dated this l0 1h day of July, 1998.

Mark P: Reynolds. Chairman

SEAL

Robert L. Hans, Commissioner
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