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Reynolds, Chairman, for the Commission: 

SUMMARY OF DECISION 

The Nebraska Tax Equalization and Review Commission ("Commission") reverses the 

decision of the Kearney County Board of Equalization (County), which granted Taxpayer's 

protest over the objection of the County Assessor ("Assessor"). 
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NATURE OF THE CASE 

Maxine C. Christensen ("Taxpayer") owns certain agricultural real property located in 

Kearney County, Nebraska. Taxpayer filed a protest with the Kearney County Board of 

Equalization ("County") alleging that the subject property was overvalued "although the soil is 

good if it were not for the water holes." Exhibit 6, p. 1. 

The Assessor determined that the value of the property for purposes of taxation was 

$119 ,695. The Kearney County Board of Supervisors requested that the Agricultural and 

Horticultural Land Valuation Board ("AHL VB") reduce the value of certain soil types. The 

AHL VB granted that request. (The Commission makes no determination as to the propriety of 

that action since the decision of the AHL VB was not appealed.) The AHL VB action resulted 

in the undervaluation of all soil types in Kearney County, which required equalization action by 

the Commission. The equalization adjustment resulted in a final.value of $112,900. Taxpayer, 

during the protest process, then requested that the assessed value of $112,900 be further reduced 

to $105,000. County granted the protest and reduced the assessed value to $105,000, from 

which decision the Assessor appeals. 



DUTIES OF THE PARTIES 

Agricultural land shall be valued at eighty percent of its actual value. Neb. Rev. Stat. 

§77-201(2) (1997 Supp.). 
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A taxpayer who is dissatisfied with the county assessor's determination of assessed value 

ofreal property must file a written protest with County. Neb. Rev. Stat. §77-1502 (Reissue 

A county board of equalization must, between June 1 and July 25 of each year, fairly and 

impartially equalize the values of all items of real property in the county ... so that all real 

property is assessed uniformly and proportionately. Neb. Rev. Stat. §77-1504 (Reissue 1996). 

EVIDENCE BEFORE THE COl\tIMISSION 

The Commission, at the beginning of the hearing, took judicial notice of certain 

information without objection from any of the three parties. The information included the 

following: the Commission's case file; the Nebraska Agricultural Land Valuation Manual (1997 

Edition); the Nebraska Assessor's Reference Manual, Volumes 1 and 2 ( 1997 Edition); the 

Nebraska Constitution; Nebraska State Statutes; Title 442, Nebraska Administrative Code; the 

standard reference work Property Assessment Valuation, Second Edition ( 1996); the standard 

reference work Property Appraisal and Assessment Administration (1990); the standard 

reference work Glossary of Property Appraisal and Assessment( 1997); the Property Tax 

Division of the Nebraska Department of Revenue's 1997 Ratios and Measures of Central 

Tendency which are published pursuant to Neb. Rev. Stat. §77-1327(b) (Reissue 1996); the 1997 
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Agricultural Profile for Kearney County; and the Uniform Standards of Professional Appraisal 

Practice (1997 Edition). In addition, the Commission received certain exhibits without 

objection, but excluded other exhibits either based on objections from a party or on the 

Commission's own motion. The Commission also heard the testimony of the County Assessor; 

a member of the Kearney County Board of Equalization; and the spouse of the Taxpayer. Each 

party was allowed to cross-examine the witnesses of the other parties. Thereafter the 

Commission heard closing arguments, and took the matter under advisement. The case now 

comes on for decision. 

ANALYSIS 
I. 

Value of the Land 

The issue before the Commission is whether the decision of the County to reduce the 

assessed value of the subject property from $112,900, to $105,000 over the County Assessor's 

objection was unreasonable or arbitrary. 

Neb. Rev. Stat. §77-1502 (Reissue 1996) requires that "Protests shall be written in 

triplicate and filed with the board ... Attached to each copy of the protest shall be a written 

statement of the reason or reasons why the requested reduction in assessment should be made or 

the protest shall be automatically dismissed." Exhibit 6 is a copy of the Form 422, or Protest 

Form for the subject property for tax year 1997. Taxpayer alleged in the Protest that "We have 

other land that could have a pivot (illegible) that is cheaper than this although the soil is good if 

it were not for all the water holes." The protest was filed June 23, 1997. 

The County Assessor personally inspected the property on July 2, 1997. The protest 

form specifically notes that no water holes were present, and the Assessor recommended that 
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there be no change in the assessed value.(Exhibit 6, p. 2.) The County Board of Equalization 

heard the protest on July 9, 1997, and had the protest form with the Assessor's recommendation 

before it. 

Neb. Rev. Stat. §77-1502 states "In equalizing assessments during its regular session, the 

board shall prepare a separate report as to each action taken by it with respect to equalization, 

and such report shall include a description of the property affected by such action, the 

recommendation of the county assessor with respect to the action proposed or taken, ... and a 

statement by the board of the basis upon which it took such action." The protest form states as 

the basis for the County Board's Determination for Assessment Year 1997 "Lower to $105,000. 

Need to come in & see Assessor to identify waste area." 

Neb. Rev. Stat. §77-425 (Reissue 1996) provides that "The Property Tax Administrator 

... shall have the power to invalidate the certificate of any assessor ... who willfully fails or 

refuses to faithfully perform his or her duties in accordance with the rules, regulations, and 

instructions adopted, promulgated, and issued by the Property Tax Administrator, his or her 

manuals of assessment, and the laws of the state governing the assessment of property." The 

assessor shall be removed from office for failure to comply with those statutes and regulations. 

Neb. Rev. Stat. §77-1314 (Reissue 1996). The statutes also provide that "An agricultural land 

valuation manual shall be developed by the Property Tax Administrator which divides 

agricultural land and horticultural land into categories and such categories into subclasses based 

on soil classifications." Neb. Rev. Stat. §77-1352 (1997 Supp.). The Commission tookjudicial 

notice of the 1997 Agricultural and Horticultural Land Valuation Manual. That Manual defines 

"wasteland"on page 66 as" ... those land types which cannot be used economically and are not 
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suitable for recreational or agricultural use or production .... " 

Exhibit 4 is perhaps the most important evidence before the Commission in this case. 

The document is dated December 30, 1997. It is titled "Highly Erodable Land and Wetland 

Conservation Determination" and was prepared by the United States Department of Agriculture, 

Natural Resources Conservation Service. The document is dated December 30, 1997. However 

the "Determination Date" is "12/10/92." This document addresses 159.4 acres ofland owned by 

Taxpayer in Kearney County. The land is not designated as "Highly Erodable" and the exhibit 

states that none of the 159.4 acres of the subject property are wetlands certified. 119.4 acres are 

labeled "NW," which according to the "Explanatory Comments" means that the "area does not 

meet wetland criteria under natural conditions .... " 40.0 acres are labeled "W," which means 

that the area " ... meets the wetland criteria including wetland farmed under natural conditions 

... Authorized Cropping: May be farmed under natural conditions without removal of woody 

vegetation; Authorized Maintenance: At level needed to maintain original system on related 

farmed wetland .... " Exhibit 8, a Soil Map of the subject property, confirms that there are no 

"Wet Spots" located on the subject property, although there are four "Depressions or Sinks," and 

two "Sandy Spots" located on the 160 acres. 

Taxpayer contends that Exhibit 19 establishes that there are "water holes" on the subject 

property. However that exhibit is dated "5/23/90;" the determination was completed in the 

"Office" and not in the field; and the column headings in "Section II" have been apparently 

deliberately obscured on both page 1 and page 2 of the exhibit. Finally, Exhibits 4 and 8, which 

are based on a determination date of 12/10/92 (two years later than the determination date of 

Exhibit 19) clearly and succinctly rebut any inference which might arise from Exhibit 19 that 



there are water holes on the subject property. 

The Commission also notes that the Taxpayer's representative would not draw the area 

contended to be wasteland on the official aerial map of the subject property in the County 
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·· Assessor's Office. (Exhibit 5). According to the exhibit Taxpayer contends that all of the "Ru" 

("Rusco silt loam") soil on the subject property should be treated as waste. This soil type 

converts to Land Valuation Group 2Dl (Agricultural Land Manual, p. 49). There are 44.5 acres 

of this type of soil on the subject property. (Exhibits 7 and 8.) Wasteland is usually valued at 

approximately $25 per acre. The Nebraska Agricultural Land Valuation Manual requires that 

this type of soil be valued in the range of $420 per acre to $935 per acre. (Manual, p. 176) The 

Assessor determined that 2D 1 land should be valued at $895 per acre for tax year 1997. Where a 

County Assessor is required to value lands between $420 and $935 per acre, and does so, there 

must be competent and credible evidence presented which establishes that the land should be 

valued otherwise. No such evidence was presented to the County or to the Commission. 

Other evidence was presented which also rebuts Taxpayer's contention that there were 

"water holes" on the property. The Assessor testified that there were no water holes, and 

photographs were also introduced which show that the land was in production on the date of the 

Assessor's inspection. (Exhibit 24.) 

In conclusion, the evidence establishes that there are no wetlands certified by the 

U.S.D.A. on the property, and there are no "wet spots" according to the Soil Map. In spite of 

these facts, the County ordered the value reduced, and instructed the Taxpayer to go tell the 

Assessor where that wasteland was located. Furthermore no evidence was provided by either 

Taxpayer or County at the hearing before the Commission which would overcome the evidence 
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presented by the Assessor. Finally, the County's decision to reduce the assessed value of the 

subject property under these circumstances does nothing to promote equalization, but rather will 

promote a lack of equalization among similarly situated and comparable agricultural land in 

Kearney County. 

II. 
Role of the County Assessor 

The Kearney County Assessor is an elected officer of the county. Neb. Rev. Stat. §23-

3201 (Reissue 1991). All county assessors and ex-officio county assessors must hold a 

certificate issued by the Property Tax Administrator. Neb. Rev. Stat. §77-422 (Reissue 1996). 

The certificate can only be issued after the applicant has demonstrated that he or she has the 

requisite qualifications, fitness and ability to serve. Neb. Rev. Stat. §77-421 (Reissue 1996). 

The county assessor must also pass an examination administered by the Property Tax 

Administrator which proves that the assessor possesses the requisite skills and knowledge of 

assessment practices. Neb. Rev. Stat. §77-421 (1997 Supp.) Once in office, the county assessor 

must annually attend and successfylly complete a course of training. Neb. Rev. Stat. §77-415 

(Reissue 1996). These training courses are designed to impart a "thorough knowledge of the 

techniques for the valuation of real and personal property and to develop the essential 

administrative skills for the proper discharge of the duties of their offices." Neb. Rev. Stat. §77-

415 (Reissue 1996). The county assessor is also offered advanced training on an annual basis. 

These advanced seminars provide further education in assessment methods and techniques which 

are supplementary to the annual training courses. Neb. Rev. Stat. §77-420 (Reissue 1996). 

Costs of attending this training is borne by the county. Neb. Rev. Stat. §77-417 (Reissue 
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1996). The Assessor in this case met all the requirements to hold office, and participated in the 

annual training programs and advanced seminars according to the testimony. 

III. 
Presumption that County Assessor Has Performed Statutory Duties Correctly 

The county assessor must annually demonstrate his or fitness to hold office by satisfying 

training and educational requirements. Furthermore, the assessment practices of each county 

assessor are scrutinized during the annual statewide equalization proceedings. 1997 Neb. Laws 

L.B. 397. The quality of the assessment practices are also subject to review by the Property Tax 

Administrator. Neb. Rev. Stat. §77-1330 (Reissue 1996). Furthermore, given the mandated 

certification, training, advanced education, and penalties under which an assessor operates, some 

deference must be given to the assessment determinations which that assessor makes. 

The Nebraska Supreme Court has had many occasions upon which to consider the 

deference to be given to the determinations of value for assessment purposes made by assessors. 

That Court has uniformly held that in proceedings before the County Board of Equalization the 

valuation made and returned by the county assessor is presumed to be correct. Woods v. Lincoln 

Gas and Electric Co., 74 Neb. 526, 527 (1905),Brown v. Douglas County, 98 Neb. 299, 303 

(1915), Gamboni v. County of Otoe, 159 Neb. 417, 431, 67 N.W.2d 489, 499 (1954), Ahern v. 

Board of Equalization, 160 Neb. 709, 711, 71 N.W.2d 307, 309 (1955). The presumption 

accorded to the assessments made by the county assessor by the Nebraska Supreme Court must 

be accorded to the county assessors of this State by the various County Boards of Equalization. 
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FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider only that evidence which 

has been made a part of the record before it. No other information or evidence may be 

considered. Neb. Rev. Stat. §77-5016 (3) (Reissue 1996). The Commission may, however, 

evaluate the evidence presented utilizing it's experience, technical competence, and specialized 

knowledge. Neb. Rev. Stat. §77-5016 (5) (Reissue 1996). 

From the pleadings and the evidence the Commission finds and determines as follows: 

1. That Taxpayer is the owner of certain agricultural property legally described as the 

Northwest Y.i of 26-7-14, consisting of 160 acres of land, more or less, and also known in 

the records of the Kearney County Assessor's Office as I.D. No. 3269, T.D. #430. 

2. That Taxpayer alleged that the value of certain parts of the agricultural land should be 

reduced in value since that land was the site of "water holes." 

3. That the Taxpayer timely filed a protest of the assessed value of the property for tax year 

1997. 

4. That the Assessor found no "water holes," after a personal inspection. 

5. That none of the agricultural land is designated by a "wet spot" on the Soil Map. 

6. That none of the agricultural land is certified as "wetlands" by the Department of 

Agriculture. 

7. That the County ordered the value of the subject property be reduced, and directed that 

the Taxpayer identify the "wasteland" on the subject property to the County Assessor. 

8. That Taxpayer identified 44.5 acres ofland out of the 160 acres as "wasteland." That no 

evidence supports this contention. 
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9. That no evidence was adduced to support Taxpayer's position in the hearing before the 

County. 

10. That no evidence supporting either Taxpayer's position or the order of the County was 

adduced at the hearing before the Commission. 

11. That the record is barren of any competent or credible evidence contradicting the 

indicated value of agricultural land as determined by the Assessor for tax year 1997. 

12. That the action of the County was arbitrary and unreasonable as a matter of fact. 

ST AND ARD OF REVIEW 

The Commission must affirm the decision of the County unless "evidence is adduced 

establishing that the action of the board was unreasonable or arbitrary ... "Neb. Rev. Stat. §77-

1511 (Reissue 1996). The first step in the analysis is a determination of the meaning of the 

words "unreasonable or arbitrary." The Commission must affirm the decision of the county 

board of equalization unless the appellant demonstrates by a preponderance of the evidence that 

the decision made by the county board of equalization was not governed by reason, was absurd, 

exceeded the bounds of reason or moderation, or was made in disregard of the facts or 

circumstances and without some basis which would lead a reasonable person to the same 

conclusion. Title 442, Nebraska Administrative Code, Chapter 5, Section O 18. See also 

Harrison Square v. Sarpy Cty. Bd. Of Equal., 6 Neb. App. 454 (1998). 
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JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev. 

Stat. §77-5007 (Reissue 1996), as amended by L.B. 397 (1997 Session). 

CONCLUSIONS OF LAW 

The Commission from the record before it, concludes as a matter of law that it has 

jurisdiction over the parties and the subject matter of this appeal. The Commission further 

concludes as a matter of law, that pursuant Title 442, Nebraska Administrative Code, the 

Assessor has established by a preponderance of the evidence that the decision of the Kearney 

County Board of Equalization was unreasonable and arbitrary. The Commission must, therefore, 

and hereby does conclude as a matter of law that the decision of the decision of the Kearney 

County Board of Equalization must be vacated and reversed. 

ORDER 

IT IS THEREFORE ORDERED as follows: 

1. That the decision of the Kearney County Board of Equalization which granted 

Taxpayer's protest is vacated and reversed. 

2. That Taxpayer's agricultural real property known as the Northwest \4 of Section 26, 

Township 7, Range 14, Kearney County, Nebraska, also known in the records of the 

Kearney County Assessor's Office as I.D. No. 3268, TD #430, shall be valued as follows 

for tax year 1997: 



Land 

Improvements 

Total 

$112,900 

$ -0-

$112,900 

3. That this decision, if no appeal is filed, shall be certified within thirty days to the 

Kearney County Treasurer, and the Kearney County Assessor, pursuant to Neb. Rev. 

Stat. § 77-1511 (Reissue 1996). 

4. That this decision shall only be applicable to tax year 1997. 

5. That each party is to bear its own costs in this matter. 

IT IS SO ORDERED. 

Dated this 61
h day of March, 1998. 

Mark P. Reynolds, Chairman 

Seal Rob~missioner 
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