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I. INTRODUCTION

It is both a relief and a pleasure to discuss impeachment without
having to address either the presidency or its former occupant.
Indeed, the debates of the last two years have obscured not only that
impeachment extends to federal officials other than the president, but
also that such officials have been impeached more frequently than
presidents. While Congress has impeached only two presidents and
removed none from office, it has impeached thirteen federal judges
and removed seven from office.' These accumulated instances give

* Associate Professor, South Texas College of Law <pmcgreal@stcl.edu>. Thanks
to the participants and attendees at the 1999 Judicial Ethics Symposium held at South
Texas College of Law for their questions and comments on the presentation of this article.

1. See Emily Field Van Tassel, Resignations and Removals: A History of Federal
Judicial Service-and Disservice-1789-1992, 142 U. PA. L. REV. 333, 336 (1993).
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judicial impeachment a discernible history of practices and precedents
that can be mined for meaning.

Yet, despite its periodic use, judicial impeachment still holds
many mysteries for constitutional lawyers. The principal mystery, and
the one examined here, regards the grounds on which Congress may
impeach a federal judge. The Constitution's text addresses the
question expressly: "[A]II civil Officers of the United States, shall be
removed from Office on Impeachment for, and Conviction of,
Treason, Bribery, or other high Crimes and Misdemeanors."2 Most
judicial impeachments have not probed the ambiguities of this text,
but rather have largely involved violations of federal law or selling of
the judicial office.3 Move beyond those simple cases, however, and
difficult questions quickly arise. For example, can Congress impeach
a federal judge for a disability that prevents her from doing her job?4

What about judicial decisions that defy even the low threshold of
FEDERAL RULE OF CIVIL PROCEDURE 11? Delving into even more
dangerous territory, what about political disagreement with a judge's
decisions?5

The topic of this Symposium suggests another such question: Can
Congress impeach federal judges for ethical misconduct? Because the
Constitution's text offers no obvious answer, analysis must resort to
principles and policies that underlie the text. Such principles and
policies can be found by reading between the lines of the

2. U.S. CONST. art. II, § 4 (emphasis added).
3. See generally EMILY FIELD VAN TASSEL & PAUL FINKELMAN, IMPEACHABLE

OFFENSES: A DOCUMENTARY HISTORY FROM 1787 TO THE PRESENT (1999) (discussing
grounds for each of the 13 judicial impeachments in United States history).

4. This was the question raised in the first judicial impeachment, that of federal trial
court judge John Pickering. See infra notes 69-81 and accompanying text.

5. The case of Judge Harold Baer, judge of the United States District Court for the
Southern District of New York, provides a current example of this question. In that case,
Judge Baer had to determine whether police had reasonable suspicion to stop and search
the defendant and her car. See United States v. Bayless, 913 F. Supp. 232, 237 (S.D.N.Y.
1996). He held that the defendant's evasive behavior in the face of police presence was not
unusual-and thus did not give rise to reasonable suspicion-given the reputation of some
New York City police for corruption and brutality. See id. at 242. Under considerable
political pressure to do so, Judge Baer reversed his decision, relying on newly-offered
prosecution evidence. See Stephen B. Bright, Casualties of the War on Crime: Fairness,
Reliability and the Credibility of Criminal Justice Systems, 51 U. MIAMI L. REV. 413, 415-
16 (1997) ("When federal Judge Harold Baer suppressed cocaine and heroin seized by
New York City police officers, Republican presidential candidate Robert Dole called for
his impeachment. Additionally, the Clinton White House suggested it would ask for his
resignation if Judge Baer did not reverse his ruling. Judge Baer reversed his ruling.").
This episode is discussed at greater length in Bruce Burton, The "O.K. Corral Principle":
Finding the Proper Role for Judicial Notice in Police Misconduct Matters, 29 N.M. L. REV.
301, 305-06 (1999).
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Constitution's text, as well as examining the document's history and
structure. The first task of this article is to identify the constitutional
principles relevant to our question.

Merely divining general principles, however, is just the first step
in interpreting the Constitution. Rarely do such principles either
answer the question or provide a rule for application. For example, a
general principle such as "protect the independent judiciary from
attack by the political branches" does not tell us whether judges
should be impeached for ethical violations and, if so, for which
violations.6 Much hard work remains: translating the principles into
rules that can be applied in concrete cases. Thus, this article's second
task is to use the constitutional principles identified to answer the
question posed.

Ultimately, I conclude that federal judges should be impeached
for some, but not all, ethical violations. After all, some conduct
proscribed by various codes of judicial ethics is rather minor and
pedestrian. For example, federal judges are required to file regular
reports of compensation for extra-judicial activities.7 As long as the
compensation is not for an illegal or unethical purpose, failure to
report is a ministerial lapse that should not support impeachment.
Conversely, other conduct is so extreme that the propriety of
impeachment seems beyond question. For example, a judge shall not
accept a bribe.' Of course, much ethical misconduct lies between
these two extremes. The difficulty is drawing a precise line between
ethical misconduct that is impeachable and misconduct that is not.
This article is my initial attempt at drawing that line.

This article has three parts. The first part identifies the
constitutional principles that will guide analysis of the question of
impeachment for ethical violations. Part two argues that these
principles are supported by the Constitution's text, history, and
structure. The third part concludes with proposed rules for judicial
impeachments for ethical violations.

II. POLITICS AS PROLOGUE

In debating whether the House should impeach Justice William
0. Douglas, then-Representative Gerald Ford made this infamous

6. See Michael Abromowicz, Note, Impeaching Judges at the Fringe, 106 YALE L.J.
2293, 2298 (1997) (criticizing an author for concluding his analysis with an "aphoristic
view" of judicial impeachment, instead of pushing his analysis to specific applications).

7. See CODE OF CONDUCT FOR UNITED STATES JUDGES Canon 4 (1994).
8. See 18 U.S.C. § 201 (1988).
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comment regarding the Constitution's standard for impeachment:
"The only honest answer is that an impeachable offense is whatever a
majority of the House of Representatives considers it to be at a
moment in history .... " Grim and cynical as it may sound, Ford is
correct-a majority vote of the House ultimately decides what
conduct is impeachable. The Constitution, which James Madison
described as a mere "parchment" barrier," cannot keep the House
from abusing this power. That role falls to other parts of the national
government-the Senate, the executive, and the judiciary-as well as
the People of the United States. For, American constitutional
government is not merely a document, but rather a system of
government set in motion over 200 years ago. Specifically, our
government consists of a system of checks and balances in which each
branch of government must be strong enough to check abuses of
power by the others. If any branch is weakened or disabled, the
system is out of balance and could spin out of control.11

Here we meet our first principle of constitutional law. In
answering any question about impeachment of federal judges, we
should strike a balance between two competing goals. 2 First,
impeachment should be defined broadly enough to give Congress
enough power to play its proper role in checking abuses by federal
judges. 3  Otherwise, federal judges would have too much
independence and thus too much power." Second, impeachment
should not be defined so broadly that Congress can intimidate or
coerce the judiciary. 5 Otherwise, federal judges would have too little
independence and thus would not have the power to play their

9. 116 CONG. REC. 11913, 11913 (daily ed. Apr. 15, 1970).
10. THE FEDERALIST No. 48, at 313 (James Madison) (Clinton Rossiter ed., 1961)

("The conclusion which I am warranted in drawing from these observations is that a mere
demarcation on parchment of the constitutional limits of the several departments is not a
sufficient guard against those encroachments which lead to a tyrannical concentration of all
the powers of government in the same hands.").

11. I develop this conception of the system of checks and balances in more detail and
with supporting argument in Paul E. McGreal, Ambition's Playground, 68 FORDHAM L.
REV. 1107 (2000).

12. See MICHAEL J. GERHARDT, THE FEDERAL IMPEACHMENT PROCESS 167
(1996). During hearings on Senator Howell Heflin's proposed amendment to adopt a
Judicial Inquiry Commission and a Court of the Judiciary that would have the authority to
discipline and remove federal judges, Judge Walter Stapleton argued that any judicial
disciplinary system "must strike a balance between the twin goals of insuring the integrity
of the judicial system and preserving judicial independence." Id.

13. See id.
14. See id.
15. See id.
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assigned role in the system of checks and balances.'6

I call this balance the Goldilocks Principle.7 Recall that when
Goldilocks invaded the three bears' home, she found one bowl of
porridge too hot, one bowl too cold, and one bowl just right.'" Well,
the balance of government power described in the preceding
paragraph works the same way. If we define impeachment too
narrowly, Congress has too little power to check the judiciary. Like
Goldilocks, we should refuse this weak bowl of porridge. If we define
impeachment too broadly, Congress has too much power to check the
judiciary. Again, we should not eat from this bowl. But, if we
properly define impeachment, Congress' power to check the judiciary
will be just right. Bon appetite!

All this talk about checking the judiciary and abuse of judicial
power raises two important questions. First, what is the proper role of
federal judges in the system of checks and balances? Most basically,
federal judges are to check abuses of power by Congress and the
President, largely acting independent of political pressure."

Second, how do federal judges, members of what Alexander
Hamilton labeled the "least dangerous branch" of our national
government,2° sustain their power to check the political branches?
The answer to this second question lies in a simple-probably over-
simplified -adage: Congress has the power of the purse, the President
has the power of the sword, and the judiciary has the power of
persuasion. In short, the judiciary's power lies in its ability to
persuade us that its decisions are correct.2' And, the judiciary's ability
to persuade rests on our willingness to credit their explanations -their

opinions-as the genuine reasons for their decisions, and not attribute
their decisions to an ulterior motive.22

16. See id. Judge Stapleton argued that "Congress must strike a balance between
judicial accountability and independence... [and ]that balance has got to involve the least
possible threat to judicial independence consistent with maintaining public confidence in
the system." Id.

17. See The Three Bears, in READ-ALOUD NURSERY TALES 12, 14 (Caroline
Kramer ed., 1957).

18. See id. Not content with merely eating their food, Goldilocks also disturbed the
three bears' chairs and beds. See id. at 13-15.

19. See generally McGreal, supra note 11, at 1134-57 (discussing the role of checks
and balances as the Framers' solution to the challenges of faction).

20. THE FEDERALIST NO. 81, at 485 (Alexander Hamilton) (Clinton Rossiter ed.,
1961).

21. See Neal Devins & Louis Fisher, Judicial Exclusivity and Political Instability, 84
VA. L. REV. 83, 94 (1998) ("Lacking the power to appropriate funds or command the
military, the Court understands that it must act in a way that garners public acceptance.").

22. See CODE OF CONDUCT FOR UNITED STATES JUDGES Canon 1 cmt. (1994)
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In sum, two related constitutional principles derive from the
system of checks and balances. First, to play its role in the system of
checks and balances, the judiciary must be able to act as an
independent check on federal law making. Second, to maintain its
power to check, the judiciary must preserve its legitimacy in the eyes
of the other branches of government as well as the People. As
explained in the next Part, these two principles lead to two principles
concerning judicial impeachment. First, Congress' power to impeach
judges for ethical misconduct must be limited and carefully defined
lest that power be susceptible to abuse. Outside those narrow limits,
the judiciary should have wide latitude to self-police judicial ethical
misconduct. Second, to preserve the judiciary's legitimacy, Congress
must have enough impeachment power to remove federal judges
whose ethical misconduct threatens either the political branches or the
judicial branch itself. Congress must remove the bad apples from the
federal bench before they rot the national government from within.

So, returning to the story of Goldilocks, Congress' power of
impeachment should be neither too much nor too little, but just right.
Impeachment should allow Congress to check abuses of judicial
power, but not interfere with federal judges' independent judgment.
Part III develops this point further, and Part IV explains how this
principle helps distinguish impeachable ethical misconduct from other
ethical misconduct.

III. FIRST PRINCIPLES OF IMPEACHMENT

The Constitution addresses impeachment in two places. First,
Article I provides for impeachment by the House23 and trial by the
Senate.24 Second, as noted earlier, Article II sets forth the grounds for
impeachment: "The President, Vice President and all civil Officers of
the United States, shall be removed from Office on Impeachment for,
and Conviction of, Treason, Bribery, or other high Crimes and
Misdemeanors."25 In addressing impeachment for ethical misconduct,
our main task is to give these texts meaning using the tools of
constitutional interpretation. Specifically, this Part uses the methods

("Deference to the judgments and rulings of courts depends upon public confidence in the
integrity and independence of judges.").

23. See U.S. CONST. art. I, § 2, cl. 5 ("The House of Representatives ... shall have the
sole Power of Impeachment.").

24. See id. § 3, cl. 6 ("The Senate shall have the sole Power to try all
Impeachments.").

25. Id. art. II, § 4 (emphasis added).
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of text, history, structure, precedent, and prior government practice .
Examining the Constitution with these methods of interpretation
yields the Goldilocks Principle:

(1) Impeachment should give Congress sufficient power to
check judicial abuse of power.

(2) Impeachment should not give Congress enough power to
interfere with independent judicial judgment.

This Part explains how the various methods of constitutional
interpretation support the Goldilocks Principle.

A. Text

The first issue regarding text is whether the Constitution sets
forth more than one ground for impeaching federal judges. All agree
that Article II, Section 4 establishes "Treason, Bribery, or other high
Crimes and Misdemeanors" as a ground for impeaching federal
judges.27 The question is whether the following text from Article II,
Section 1 establishes a second ground for removal from office: "The
Judges, both of the supreme and inferior courts, shall hold their
Offices during good Behaviour .... 28  The question is whether the
"during good Behaviour" language sets forth a ground for removal of
federal judges, or whether the language serves some other function.

A committed textualist faces two possible readings of "good
Behaviour." One reading, which is apropos of our discussion of
judicial ethics, would employ present day usage of language to read

26. I do not here join the debate concerning the proper methods for interpreting the
Constitution. The nature and propriety of using these methods is discussed in PHILIP
BOBBITF, CONSTITUTIONAL FATE: THEORY OF THE CONSTITUTION 78-79 (1982)
[hereinafter CONSTITUTIONAL FATE]; see also generally PHILIP BOBBITT,
CONSTITUTIONAL INTERPRETATION 16 (1991); DENNIS PATTERSON, LAW AND TRUTH
(1996); J.M. BALKIN, A Night in the Topics, in LAW'S STORIES: NARRATIVE AND
RHETORIC IN THE LAW (Peter Brooks & Paul Gewirtz, eds., 1996); Akhil Reed Amar,
Intratextualism, 112 HARV. L. REV. 747, 748 (1999) [hereinafter Intratextualism]; Philip
Bobbitt, Constitutional Interpretation, 72 TEX. L. REV. 1703 (1994); McGreal, supra note
11, at 1186-96. Rather, this article practices constitutional law by doing interpretation. Cf.
Akhil Reed Amar, A Few Thoughts on Constitutionalism, Textualism, and Populism, 65
FORDHAM L. REV. 1657, 1657 (1997).

27. U.S. CONST. art. II, § 4. Federal judges are "civil Officers of the United States"
who "shall be removed from Office on Impeachment for, and Conviction of, Treason,
Bribery, or other high Crimes and Misdemeanors." Id.; see also LAURENCE H. TRIBE,
AMERICAN CONSTITUTIONAL LAW § 2-7, at 156-57 (3d ed. 2000) ("While the matter is
not beyond dispute, impeachment is probably limited to principal executive and judicial
officers.").

28. U.S. CONST. art. III, § 1 (emphasis added).
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the phrase as a ground for impeachment. 9 In our current, everyday
use of the words, "good Behaviour" sounds like moral or ethical
norms. For example, one dictionary offers these two entries among
the definitions of "good": "morally sound or excellent"; "honorable;
fair; unblemished; unimpeached; as, one's good name."'  Conduct
other than "good Behaviour," then, would be immoral or
dishonorable. Under this contemporary usage, the term "good
Behaviour" seems broad enough to cover ethical misconduct of all
sorts.

A second reading of "good Behaviour" would follow textualists
like Antonin Scalia 3' and Clarence Thomas32 in giving constitutional
text its ordinary meaning at the time the Constitution was written and
ratified. Taking this view, history shows fairly convincingly that
"during good Behaviour" meant simply that judges had life tenure
and was not intended as an independent ground for impeachment.3

The English source used the phrase in that way,34 as did contemporary
state constitutions35 and commentators who argued for or against the
Constitution.6 Further, no other language in the Constitution sets

29. See, e.g., CONSTITUTIONAL FATE, supra note 26, at 31-36. Justice Hugo Black
defended a similar approach to constitutional interpretation. See id.

30. WEBSTER'S NEW TWENTIETH CENTURY DICTIONARY OF THE ENGLISH

LANGUAGE 786 (2d ed. 1978).
31. See ANTONIN SCALIA, A MATTER OF INTERPRETATION: FEDERAL COURTS

AND THE LAW 23-41 (1997) (reviewing different aspects of textual interpretation).
32. See, e.g., United States v. Lopez, 514 U.S. 549, 585-93 (1995) (Thomas, J.,

concurring) (reviewing the meaning of the word "commerce" as used by the drafters and
ratifiers of the Constitution).

33. See GERHARDT, supra note 12, at 83-86; see also TRIBE, supra note 27, § 2-7, at
166 ("The Good Behavior Clause is widely-and appropriately-understood to indicate
simply that federal judges shall serve for life subject to the possibility of impeachment and
removal for treason, bribery, and other high crimes and misdemeanors."); Robert Kramer
& Jerome Barron, The Constitutionality of Removal and Mandatory Retirement Procedures
for the Federal Judiciary: The Meaning of "During Good Behaviour", 35 GEO. WASH. L.
REV. 455, 457-61 (1967); Peter M. Shane, Who May Discipline or Remove Federal Judges?
A Constitutional Analysis, 142 U. PA. L. REV. 209, 241 (1993); Cass R. Sunstein,
Impeaching the President, 147 U. PA. L. REV. 279, 304 (1998).

34. See DAVID HUTCHISON, THE FOUNDATIONS OF THE CONSTITUTION 202-03
(1975).

35. See id. at 203.
36. See THE FEDERALIST No. 78, at 465 (Alexander Hamilton) (Clinton Rossiter

ed., 1961) (describing good behaviour as the "tenure" of... judicial offices, in point of
duration); see also Letter from James Madison to Thomas Jefferson (Oct. 24, 1787), in 1
THE DEBATE ON THE CONSTITUTION: FEDERALIST AND ANTI-FEDERALIST SPEECHES,
ARTICLES, AND LETTERS DURING THE STRUGGLE OVER RATIFICATION 194 (B. Bailyn
ed., 1993) (explaining that with regard to the office of the President it was suggested during
the drafting convention "[a]s to the duration in office, a few would have preferred a tenure
during good behavior...").
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forth a term of office for federal judges, bolstering the conclusion that
"during good Behaviour" should perform that function.

So, in deciding whether the Constitution contains one or two
grounds for impeaching federal judges, we must choose between
present and past meaning. Here, I adopt the past meaning for two
reasons. First, the debate between past and present meaning is too
large to enter into here. Thus, I follow the dominant textualist
practice, both on the Court and in the commentary, of using past
meaning.

Second, there are good reasons to adopt past meaning in this
context. The choice between past and present meaning is not simply
about the scope of the words' meaning. Rather, the question is about
what function those words should perform in the Constitution. To see
this difference, consider the example of whether conduct is protected
speech under the First Amendment. 7 In answering that question, one
must determine whether the word "speech," as used in the First
Amendment, includes conduct in addition to written and spoken
words. Whichever interpretation one chooses, however, the word
"speech" performs the same function-it identifies the subject
protected from government intrusion by the First Amendment.
Conversely, the different interpretations of "good Behaviour" would
attribute different functions to those words-either a ground for
impeachment or a term of office. One could argue that regardless of
whether the meaning of a word or phrase changes over time, its
function should remain the same. Otherwise, the Constitution's
carefully constructed structure of government would be thrown out of
balance.38

That leaves us with "Treason, Bribery, or other high Crimes and
Misdemeanors" as the sole ground for impeaching federal judges.
This interpretation supports the Goldilocks Principle. To see this,
consider the canon of interpretation noscitur a sociis: when a general

37. See ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES

§ 11.3.6.1, at 867-69 (1997). The United States Supreme Court has acknowledged First
Amendment protection for conduct that communicates. See Stromberg v. California, 283
U.S. 359, 361 (1931) (declaring unconstitutional a state law that prohibited the display of a
"red flag"); see also West Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943)
(holding unconstitutional a law that required students to salute the flag). In Spence v.
Washington, the Court emphasized two factors in determining that conduct was
communicative: "An intent to convey a particularized message was present, and in the
surrounding circumstances the likelihood was great that the message would be understood
by those who viewed it." 418 U.S. 405, 410-11 (1974).

38. See McGreal, supra note 11, at 1129-52 (discussing the importance of checked
and balanced power to the Framers).
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term follows a list of more specific terms, interpret the general term
consistent with the specific terms. 9 Under this canon, we must first
identify the nature of treason and bribery: both are offenses against a
public trust committed to a person. '° The former is selling out one's
country,41 and the latter is selling one's office.42 When treason and
bribery are listed first, and "other high Crimes and Misdemeanors"
follows, we should interpret the latter in the same vein as treason and
bribery: conduct involving an abuse or betrayal of public trust.

Interpreting "other high Crimes and Misdemeanors" to involve
abuses of public trust is consistent with the Goldilocks Principle.
Recall that the Goldilocks Principle requires that impeachment be
defined broadly enough for Congress to check abuses of judicial
power. Otherwise, the system of checks and balances will be out of
synch. Impeachment for treason and bribery allows Congress to reach
some abuses of judicial power. Interpreting "other high Crimes and
Misdemeanors" along the lines of treason and bribery would,
consistent with the Goldilocks Principle, extend impeachment to other
similarly serious abuses of power.

B. History and Intent

This section uses two examples from the Constitution's history to
illustrate the Framers' and Ratifiers' concern with the Goldilocks
Principle. 3 Each example shows the struggle to make impeachment a
viable check on government power, without making it readily
susceptible to abuse.

1. Debates of the Drafting Convention

For the Framers, impeachment was a tool to correct and deter
abuse of public office.44 In this respect, impeachment was necessary to

39. See WILLIAM N. ESKRIDGE, JR., DYNAMIC STATUTORY INTERPRETATION 323
(1994) ("Noscitur a sociis: interpret a general term to be similar to more specific terms in a
series.").

40. See TRIBE, supra note 27, § 2-7, at 171.
41. See U.S. CONST. art. III, § 3 ("Treason against the United States, shall consist

only in levying War against them, or in adhering to their Enemies, giving them Aid and
Comfort.").

42. See TRIBE, supra note 27, § 2-7, at 170 ("It is clear that a corrupt abuse of power
involving the acceptance of money or of other favors in exchange for some official action
or inaction falls within the core of the conduct rendered impeachable as 'bribery' by
Article II, § 4.").

43. See generally Van Tassel, supra note 1 (discussing a more extensive examination
of the history of impeachment).

44. See generally VAN TASSEL & FINKELMAN, supra note 3, at 17-30 (discussing the

1378 [Vol. 41:1369
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a system of properly checked and balanced government power. As
with most tools, however, impeachment could do much harm if used
improperly. Specifically, the Framers feared that Congress might
abuse the impeachment power to control the other branches of
government.45 In that event, the other branches would serve at the
pleasure of Congress, and the system of checked and balanced power
would be destroyed. This concern, which had previously surfaced in
the Declaration of Independence as a complaint against King George
Ii,46 animated the brief debate over the language for impeachable
offenses.47

In the first documented debate in the drafting convention, the
clause addressing impeachment stated only two grounds for removal
from office: "treason and bribery. 48 George Mason, delegate from
Georgia, objected that this impeachment power was too weak of a
check on the other branches because it did "not reach many great and
dangerous offenses., 49 So, he proposed that "maladministration" be
added to the list of impeachable offenses." Madison, however,
objected to this term as too manipulable to meaningfully constrain the
impeachment power." The word was "[s]o vague [as to] be equivalent
to a tenure during pleasure of the Senate." 2  Mason's proposed
amendment gave Congress too much power over the other branches,
effectively allowing Congress to control them. To assuage Madison's
concerns, Mason next proposed the addition of "other high crimes &
misdemeanors,"53 which is the language we have today. 4

Framers' understanding of impeachment).
45. See JAMES MADISON, DEBATES IN THE FEDERAL CONVENTION OF 1787, 535-37

(Gaillard Hunt & James B. Scott eds., 1987).
46. See THE DECLARATION OF INDEPENDENCE para. 11 (U.S. 1776). The colonists

complained that King George III regularly made judges "dependent on his will alone, for
the tenure of their offices, and the amount and payment of their salaries." PAULINE
MAIER, AMERICAN SCRIPTURE: MAKING THE DECLARATION OF INDEPENDENCE 110-

11 (1997).
47. See MADISON, supra note 45, at 535-37.
48. See 2 YATES, PROCEEDINGS OF CONVENTION (Aug. 6-Sept. 10), reprinted in

THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 495 (Max Farrand ed., 1937
rev. ed. 1966). In prior drafts of the Constitution, the clause had read "mal-practice [sic] or
neglect of duty," 1 id. at 78, and "Treason, Bribery or Corruption." 2 id. at 145, 172, 185-
86.

49. 2 id. at 550.
50. Id.
51. See id.
52. Id.
53. Id.
54. This language was adopted by a vote of eight to three, and the surviving records

show no further debate on the meaning of the phrase. See id.
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Although brief, the Framers' debates show their attention to the
ideas underlying the Goldilocks Principle. On the one hand, Mason
was concerned that impeachment be strong enough to effectively
check abuse of power. Thus, he proposed extending impeachment
beyond bribery and treason. On the other hand, Madison was
concerned that impeachment not be too potent a weapon, which
would effectively allow Congress to control the other branches. Thus,
he proposed that impeachment be defined more specifically." In the
end, impeachment as described above was neither too strong or too
weak; it was just right.

2. Debates over Ratification

An example from the ratification struggle reflects the same
concerns raised during the drafting debates. Consider Alexander
Hamilton's argument from Federalist No. 79. In that number,
Hamilton addressed critics of the Constitution who had complained
that the document did not provide for removing federal judges who
become disabled while in office.56

The want of a provision for removing the judges on account of
inability has been a subject of complaint. But all considerate
men will be sensible that such a provision would either not be
practiced upon or would be more liable to abuse than calculated
to answer any good 'purpose. The mensuration of the faculties
of the mind has, I believe, no place in the catalogue of known
arts. An attempt to fix the boundary between the regions of
ability and inability would much oftener give scope to personal
and party attachments and enmities than advance the interests
of justice or the public good. The result, except in the case of
insanity, must for the most part be arbitrary; and insanity,
without any formal or express provision, may be safely
pronounced to be a virtual disqualification.5 7

Again, the concern is that too great a power of impeachment would
grant Congress effective control over the judiciary, thereby destroying
judicial independence. This brings us back to the Goldilocks
Principle, which asks us to balance between making the impeachment

55. See TRIBE, supra note 27, § 2-7, at 171-72 ("Madison's objection that
'maladministration' would be likely to result in an undue dependence of the president on
the legislature suggests that 'maladministration's' replacement, 'high Crimes and
Misdemeanors,' must have a considerably narrower scope.").

56. See generally THE FEDERALIST No. 79, at 472-75 (Alexander Hamilton) (Clinton
Rossiter ed., 1961).

57. Id. at 474.
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power too strong (allowing Congress to threaten judicial
independence), and making the impeachment power too weak
(allowing abuses of judicial power to go unchecked).

C. Structure

Separation of powers is one of the central structures within the
American national government. Power is divided among and shared
by three separate branches, and each branch is given the motive and
means to check abuses of power by the others.58 As noted at the
outset, the structure of checks and balances yields the Goldilocks
Principle. 9 There is no need to restate here how structure supports
that principle.

D. Precedent

The Supreme Court's only case addressing impeachment, Nixon
v. United States, held that most of the subject is committed to the
political discretion of Congress and thus the federal court's will largely
stay out of the matter.6° So, judicial precedent will not supply a
relevant holding or definitive interpretation regarding impeachment
of judges for ethical misconduct. Yet, judicial precedent still can shed
some light on the matter by distilling principles that underlie that part
of the Constitution. Nixon is a good example.

58. See THE FEDERALIST No. 51, at 321-22 (James Madison) (Clinton Rossiter ed.,
1961). Madison explained the point as follows:

[T]he great security against a gradual concentration of the several powers in the
same department consists in giving to those who administer each department the
necessary constitutional means and personal motives to resist encroachments of
the others. The provision for defense must in this, as in all other cases, be made
commensurate to the danger of attack. Ambition must be made to counteract
ambition. The interest of the man must be connected with the constitutional
rights of the place. It may be a reflection on human nature that such devices
should be necessary to control the abuses of government. But what is
government itself but the greatest of all reflections on human nature? If men
were angels, no government would be necessary. If angels were to govern men,
neither external nor internal controls on government would be necessary. In
framing a government which is to be administered by men over men, the great
difficulty lies in this: you must first enable the government to control the
governed; and in the next place oblige it to control itself. A dependence on the
people is, no doubt, the primary control on the government; but experience has
taught mankind the necessity of auxiliary precautions.

Id. (emphasis added).
59. See supra text accompanying note 17.
60. 506 U.S. 224, 238 (1993). The Court suggested that judicial review of an

impeachment would be appropriate in narrow circumstances, such as where "legislative or
executive action... transgresses identifiable textual limits." Id.
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Nixon involved the impeachment and removal of a federal
judge. 6' After impeachment by the House, the Senate tried the judge
by having a committee of the Senate hear all evidence and then report
the proceedings, with its recommendations, to the full Senate for
action.2 After conviction by the Senate, the federal judge filed a
lawsuit challenging the constitutionality of the Senate proceedings.63

Specifically, the judge argued that the Constitution's requirement that
the Senate "try" an impeachment meant that the whole Senate, not
merely a committee of that body, had to conduct the trial.'

The Supreme Court held that the Constitution gave the Senate
wide discretion to determine how to "try" an impeachment.65  In
reaching this holding, the Court explained some of the principles
behind impeachment. First, the Court explained that allowing judicial
review of impeachment would throw off the system of checks and
balances by giving judges a voice in the only check on judicial
misconduct:

[J]udicial review would be inconsistent with the Framers'
insistence that our system be one of checks and balances. In our
constitutional system, impeachment was designed to be the only
check on the Judicial Branch by the Legislature.... Judicial
involvement in impeachment proceedings, even if only for
purposes of judicial review, is counterintuitive because it would
eviscerate the "important constitutional check" placed on the

66Judiciary by the Framers.
Second, the Court addressed potential abuse of the impeachment

power. The impeached judge argued that without judicial review
Congress could abuse the impeachment power. 67 The Court agreed
that abuse of that power was unacceptable, but argued that securities
other than judicial review protected against abuse:

The Framers anticipated this objection and created two
constitutional safeguards to keep the Senate in check. The first

61. See id. at 226. The case was brought by Walter L. Nixon, Jr., former Chief Judge
of the United States District Court for the Southern District of Mississippi. See id.

62. See id. at 227-28; see also GERHARDT, supra note 12, at 33-35, 116-17 (discussing
the Senate's use of committees to try impeachments).

63. See Nixon, 506 U.S. at 228.
64. See id.
65. See id. at 238. The Court relied largely on the Constitution's provision that "[t]he

Senate shall have the sole Power to try all Impeachments." U.S. CONST. art. I, § 3, cl. 6
(emphasis added). The word "sole" suggested that only the Senate had the power to
conduct impeachments, including the power to establish the procedures for doing so. See
Nixon, 506 U.S. at 230-33.

66. Nixon, 506 U.S. at 234-35.
67. See id. at 235.
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safeguard is that the whole of the impeachment power is divided
between the two legislative bodies, with the House given the
right to accuse and the Senate given the right to judge. ... The
second safeguard is the two-thirds supermajority vote
requirement.
Nixon shows the Supreme Court acknowledging a version of the

Goldilocks Principle. On the one hand, impeachment must be strong
enough to serve as a viable check on judicial power. For this reason,
judicial review of judicial impeachments was unacceptable. On the
other hand, impeachment must not be so strong as to be abused. For
this reason, the Framers included safeguards against abuse of the
impeachment power. At either extreme, the system of checks and
balances breaks down; somewhere in between, the system thrives.

E. The First Judicial Impeachment -Judge John Pickering

Since the beginning of the Republic, people have recognized that
prior practices of the federal government set a form of precedent that
helps us understand the Constitution. It is a legal application of the
common sense admonition we received as children: actions speak
louder than words. And, it has powerfully shaped how those with
power conduct their business. For example, George Washington
understood this well, weighing carefully how to conduct himself in
office for fear that he inadvertently set a dangerous precedent for
future generations.6 9 Chief Justice John Marshall looked to the
practices of the first Congress in interpreting the Constitution.0 And,
members of Congress only recently appealed to past congressional
precedents in debating the impeachment of President Clinton.7 Thus,
the courts are not the only source of relevant constitutional precedent.

For our limited purposes, the very first judicial impeachment
provides an illustrative precedent for the Goldilocks Principle.72 The

68. Id. at 235-36.
69. See FORREST MCDONALD, THE PRESIDENCY OF GEORGE WASHINGTON 26

(1974) (stating that Washington was concerned that "precedents set now would affect the
course of government for many years to come").

70. See McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 322 (1819); see also Paul E.
McGreal, Unconstitutional Politics, 76 NOTRE DAME L. REV. 519, 551-52 (2001)
(discussing use of past government practice as tool of constitutional interpretation).

71. See McGreal, supra note 11, at 1121 n.63 (discussing Congress' use of its own
precedents during the Clinton impeachment).

72. See generally VAN TASSEL & FINKELMAN, supra note 3 (discussing in detail the
first judicial impeachment and subsequent impeachments); see also GERHARDT, supra
note 12, at 167 (discussing the major problems with proposed amendments to establish a
new, constitutionally authorized body to discipline and remove federal judges). After
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House impeached federal district Judge John Pickering,73 charging him
with profanity and drunkenness while on the bench, and failure to
follow the law in a case tried before him." The case then moved to
the Senate for trial." In his defense, Pickering's son argued that the
judge had become insane, and that this mental disability, not some
defect in character, had caused the misconduct.76 In support of this
defense, the House received the accounts of many witnesses who had
first hand knowledge of Judge Pickering's condition.77 Indeed, due to
Judge Pickering's disability, the judges in his circuit had re-assigned all
cases pending in his court."

During the Senate trial, one Senator raised the argument, as
Hamilton had done in the Federalist No. 79, that disability was not a
ground for impeachment.79 To buttress this argument, the Senator
warned that "other high crimes and misdemeanors" must be strictly
defined lest judges serve merely at the pleasure (and under the
control) of Congress: "Upon such a principle, and by such a mode of
proceeding, good behavior, he observed, would no longer be the
tenure of office; every officer of the Government must be at the mercy
of a majority of Congress."'  While the Senate ultimately convicted
Judge Pickering, no member stood to oppose Senator White's caution
about abuse of the impeachment power.8'

Here we see the Goldilocks Principle invoked in the very first
judicial impeachment proceeding. The fear is that impeachment will
be abused for political ends, leaving the judiciary susceptible to
coercion by Congress. While Judge Pickering was removed from
office, the next judicial impeachment, of Supreme Court Justice
Samuel Chase, was defeated with many members of Congress

reviewing these other precedents, Professor Gerhardt concludes that Congress has acted
on something like the Goldilocks Principle in prior judicial impeachments. See id.

73. See PETER C. HOFFER & N.E.H. HULL, IMPEACHMENT IN AMERICA, 1635-1805,
207 (1984)

74. See 2 ANNALS OF CONG. 319-22 (1804); see also HOFFER & HULL, supra note 73,
at 208 (the House voted 45 to 8 to impeach).

75. See HOFFER & HULL, supra note 73, at 212-13.
76. See 2 ANNALS OF CONG. 328-30 (1804); see also HOFFER & HULL, supra note

73, at 214.
77. See 2 ANNALS OF CONG. 336-40 (1804). The witnesses included friends and

family members of Judge Pickering, as well as other judges from Judge Pickering's court
and lawyers who appeared before Judge Pickering. See id.

78. See VAN TASSEL & FINKELMAN, supra note 3, at 91-92 ("Under a disability
provision of the Judiciary Act of 1801... Judge Pickering's duties had been taken over by
one of the ... circuit judges.").

79. See supra note 56 and accompanying text.
80. 2 ANNALS OF CONG. 365 (1804).
81. See id. at 367-68.
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invoking the Goldilocks Principle.' These examples show the struggle
to define a role for impeachment that is not too strong and not too
weak, but that is just right.

IV. IDENTIFYING IMPEACHABLE ETHICAL MISCONDUCT

Part III defended the Goldilocks Principle. But, as acknowledged
at the outset, principles rarely yield concrete results in specific cases.
Thus, this Part offers an initial attempt to derive concrete
impeachment rules from the Goldilocks Principle. Section A begins
by classifying the different types of judicial ethical misconduct.
Sections B and C then offer rules for determining which types of
misconduct are impeachable and which types are not. Section D
concludes by suggesting that non-impeachable ethical misconduct be
left to judicial self-regulation.

A. Classifying Ethical Misconduct

The United States Judicial Council has promulgated the Code of
Conduct for United States Judges.83 The Code sets forth seven canons
of conduct, which read as follows:

Canon 1
A judge should uphold the integrity and independence of the
judiciary.

Canon 2
A judge should avoid impropriety and the appearance of
impropriety in all activities.

Canon 3
A judge should perform the duties of the office impartially
and diligently.

Canon 4
A judge may engage in extra-judicial activities to improve the
law, the legal system, and the administration of justice.

82. See HOFFER & HULL, supra note 73, at 228-55; see also VAN TASSEL &
FINKELMAN, supra note 3, at 101-07. Also, the later failed impeachment of Justice Chase
supposedly stalled Congress' political desire for impeaching Chief Justice John Marshall.

83. See CODE OF CONDUCr FOR UNITED STATES JUDGES (1994). The Code of
Conduct for United States Judges was adopted in 1973 by the Judicial Conference of the
United States and applies to all federal judges except Supreme Court justices. See Andrew
L. Kaufman, Judicial Ethics: The Less Often Asked Questions, 64 WASH. L. REV. 851, 852
(1989). It is nearly identical to the Code of Judicial Conduct, which was prepared by the
American Bar Association. See id.
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Canon 5
A judge should regulate extra-judicial activities to minimize
the risk of conflict with judicial duties.

Canon 6
A judge should regularly file reports of compensation
received for law related and extra-judicial activities.

Canon 7
A judge should refrain from political activity.84

These canons address four general types of ethical misconduct. First,
Canons 1 and 2 address misconduct that goes to the integrity of the
judge and the judicial system. Simply stated, a judge should not do
things that raise questions about her integrity and, consequently,
about the integrity of the judicial branch. In this context, integrity
means personal honesty as well as upholding the values implicit in a
well-functioning judiciary. For example, these canons would prohibit
violations of criminal law 5 or lending the prestige of the judicial office
to private endeavors.86

Second, Canon 3 covers actual or perceived partiality on the
judge's part.' The judge should not speak or act in a way that reveals
a bias against the parties before her and should conduct her extra-
judicial activities in a way that avoids the appearance of bias. For
example, a judge should avoid membership in private organizations
that have biased or prejudiced membership criteria.89 Also, a judge
should refrain from hearing matters where one party is a relative or
where the outcome could affect a financial interest of the judge.'

Third, Canon 5 proscribes conflicts of interest that might
compromise the judge's fairness.9" For example, a judge should not
accept inappropriate gifts or other compensation from parties that are
or may be before the judge.92 Canon 6 aids in administering these
restrictions by requiring judges to file regular reports on

84. CODE OF CONDUCT FOR UNITED STATES JUDGES Canon 1-7 (1994).
85. See id. Canon 2 (Canon 2 (A) states that "[a] judge should respect and comply

with the law").
86. See id. (Canon 2(B) states that "[a] judge should not lend the prestige of the

judicial office to advance the private interests of others").
87. Id. Canon 3.
88. See id.
89. See id. Canon 2 ("A judge should not hold membership in any organization that

practices invidious discrimination on the basis of race, sex, religion, or national origin.").
90. See id. Canon 5 (C)(4).
91. See id. Canon 5.
92. See id.
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compensation received for law-related and extra-judicial activities.93

This restriction is analogous to the prohibition on conflicts of interest
imposed on practicing lawyers.9"

Fourth, Canon 7 prohibits a federal judge from engaging in
political activity.95 For example, a federal judge should not publicly
endorse a candidate for elective office.96 Canon 4, however, does
provide that judges may enter the political arena to engage in "extra-
judicial activities to improve the law, the legal system, and the
administration of justice.'

Having identified these loose categories of misconduct, the next
task is to determine what part or parts of this misconduct should be
impeachable. This analysis is framed by the Goldilocks Principle. On
the one hand, Congress must be given enough power to check abuses
of judicial power (and thereby prevent the long run deterioration of
the judiciary's standing). On the other hand, Congress must not be
given enough power to control judicial discretion. In the next two
sections, I ultimately conclude that only the last category-political
activity-should be deemed per se impeachable. Our federal system
of checks and balances should have zero tolerance for voluntary,
knowing political activity by federal judges. The other three
categories of misconduct should be impeachable only on a case-by-
case basis. Section C explains what rules should control such
determinations.

B. Political Activity Is Per Se Impeachable

Political activity by federal judges strikes at the heart of the
system of checks and balances. Such conduct threatens judicial
independence and thus the judiciary's role as a viable check on the
political branches. Without the judiciary as a check, the political
branches could expand their power beyond the bounds of the
Constitution. To see why judicial political activity poses this danger,
consider how such activity would affect the relationship among the

93. See id. Canon 6.
94. See MODEL RULES OF PROFESSIONAL CONDUCT R. 1.7-1.9 (1983).
95. See CODE OF CONDUCr FOR UNITED STATES JUDGES Canon 7 (1994).
96. See id. (Canon 7(B)(2) says that "[a] judge should not.., make speeches for a

political organization or candidate or publicly endorse or oppose a candidate for public
office").

97. Id. Canon 4 (Canon 7(A) states that "[a] judge should not engage in any other
political activity; provided, however, this should not prevent a judge from engaging in
activities described in Canon 4."). Of course, the line between activities prohibited by
Canon 7 and those allowed by Canon 4 will not always be easy to draw.

20001 1387



SOUTH TEXAS LA W REVIEW

branches of the national government.
Political activity by federal judges warps the system of checks and

balances because judges would be attacking actors who, under the
principle of judicial independence, should not fight back. Judicial
independence is a two-way street; Congress and the President will
refrain from political attacks on the judiciary so long as federal judges
stay out of politics. So, the judiciary playing politics is like an unfair
boxing match where one fighter has one or both arms tied behind his
back.

By picking an unfair fight with the political branches, the
judiciary inevitably erodes its power and standing within the national
government. First, if the political branches do not respond in kind,
the public will perceive the judiciary as acting illegitimately -as

playing politics instead of interpreting the law. This perception is
deadly to judicial power. Because the judiciary lacks either the power
of the purse or the power of the sword, judges rely on the faith of the
people and their representatives for enforcement of judicial orders.98

If the judiciary loses the faith of the people, judicial orders will be
worth little more than the paper on which they are written. Under
this scenario, judges playing politics is tantamount to judicial suicide.

Second, if the political branches do fight back, the judicial branch
might be harmed in the future. For example, in response to political
activity by judges, Congress could strip federal courts of a substantial
part of their jurisdiction.' This would reduce the role of federal
judges in checking Congress and the President. Or, Congress could
refuse to increase judicial salaries to keep up with inflation."° This
would reduce the willingness of outstanding individuals to accept

98. See Devins & Fisher, supra note 21.
99. See U.S. CONST. art. III, § 2 (stating that "[i]n all Cases affecting Ambassadors,

other public Ministers and Consuls, and those in which a state shall be Party, the supreme
[sic] Court shall have original jurisdiction. In all the other Cases before mentioned, the
supreme [sic] Court shall have appellate Jurisdiction, both as to Law and Fact, with such
Exceptions, and under such Regulations as the Congress shall make") (emphasis added); see
also TRIBE, supra note 27, § 3-5, at 267-302 (discussing the limits of Congress' power to
regulate federal court jurisdiction); Akhil Reed Amar, Marbury, Section 13, and the
Original Jurisdiction of the Supreme Court, 56 U. CHI. L. REV. 443,479 (1989); Akhil Reed
Amar, A Neo-Federalist View of Article III: Separating the Two Tiers of Federal
Jurisdiction, 65 B.U. L. REV. 205, 255-57 (1985); Henry M. Hart, Jr., The Power of
Congress to Limit the Jurisdiction of Federal Courts: An Exercise in Dialectic, 66 HARV. L.
REV. 1362, 1363-64 (1953).

100. See U.S. CONST. art. III, § 1 (federal judges "shall, at stated Times, receive for
their Services a Compensation, which shall not be diminished during their Continuation in
Office"). Congress is prohibited from decreasing judicial compensation; however, the
Constitution does not require an increase. See id.
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federal judicial office,' which could gradually reduce the standing of
the federal judiciary in American government. And, these measures
would remain law until Congress overcame its legislative inertia and
enacted a repeal or an amendment."

In sum, regardless of whether the political branches retaliate, a
judge's political activity damages the judicial branch, not just the
individual jurist. Such severe consequences demand impeachment.
Impeachment would give Congress an outlet to retaliate against the
individual judge without harming the judicial branch as a whole. Plus,
the category "political activity" would be readily identifiable, and thus
not as easily manipulated as categories like "good moral character" or
"incompetence."'0 3  In the parlance of the Goldilocks Principle,
impeachment for political activity is just right: it gives Congress just
enough power to check misbehaving judges, but not so much power as
to harm the judicial branch as a whole.

C. When Other Ethical Misconduct is Impeachable: The Analogy to
Disbarment

Beyond political activity, no category of ethical misconduct is per
se impeachable. It is not now, nor has it ever been, our practice to
impeach federal judges for any misconduct involving integrity,
impartiality, or conflicts of interest. Rather, the federal judiciary has

101. Given that federal judges serve for life, the erosion of real wages due to inflation
could be staggering, considering the average consumer prices in the United States tripled
from 1970 to 2000, the time that Chief Justice William Rehnquist has been on the Supreme
Court.

102. See GUIDO CALABRESI, A COMMON LAW FOR THE AGE OF STATUTES 124-29

(1982) (discussing how legislative inertia keeps statutes in place long after their purpose or
need has expired).

103. Of course, at the margins, what constitutes political activity will pose close
questions. As the moderator of my panel asked, "Would a political activity prohibition
require the impeachment of Judge Richard Posner of the United States Court of Appeals
for the Seventh Circuit, whose writings clearly touch on many issues in the political
arena?" See, e.g., RICHARD A. POSNER, AN AFFAIR OF STATE: THE INVESTIGATION,
IMPEACHMENT, AND TRIAL OF PRESIDENT CLINTON (1999); RICHARD A. POSNER,

AGING AND OLD AGE (1995); RICHARD A. POSNER, SEX AND REASON (1992). The
prohibition on political activity would not reach generalized discussions of issues dealt with
by politicians. Rather, such activity could be defined, as it is in federal and state campaign
finance laws, as express advocacy of the election or defeat of an identified candidate for
public office, or of the approval or defeat of an identified legislative proposal or ballot
initiative. Of course, federal judges should be allowed to comment on or urge passage or
defeat of bills that relate to the work of the federal courts. For example, Chief Justice
William Rehnquist has spoken to Congress about the impact on federal court workload of
the vast expansion of federal criminal law.
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self-policed much of this misconduct.'" So, the question becomes
whether, outside of political activity, a logical dividing line exists to
separate impeachable misconduct from other misconduct. One
possible line is disbarment: simply stated, federal judges should be
impeached if the same or analogous conduct would be grounds for
disbarring a practicing lawyer. I first defend this line and then suggest
where we should look for specific examples of misconduct that
warrant disbarment.

Disbarment is the appropriate yardstick to measure judicial
impeachment because the federal bench was expected to consist of
members of the legal profession. As I have argued elsewhere, the
Framers believed that federal judges would act like lawyers in
carrying out their duties.' °5 While judges have tremendous discretion
in deciding cases, the norms and practices of the legal community
constrain that discretion. " As a professional community or culture,
lawyers' methods of reasoning and thinking recognize certain
permissible legal arguments. 7 To take an extreme example, a judge
who decides cases by flipping a coin, or based on a litigant's hair color,
would be surely, and rightly, criticized. Conversely, a judge who
relied on text, history, or precedent would be within the mainstream.
The Framers believed that federal judges, coming from the lawyer
class, would obey the constraints on legal reasoning. '

Today, part of acting like a lawyer is adherence to a code of
ethical responsibility." Lawyer codes typically deal with, among
other things, misconduct ranging from excessive fees to conflicts of
interest to lying in court.'0 Some misconduct is deemed so damaging
to the public and the standing of the profession that we must bar the
lawyer from future practice."'

If certain misconduct would bar a lawyer from the legal
community, that misconduct (or analogous misconduct) should bar a

104. See generally discussion infra Part IV.D (discussing the role of judicial self-
regulation in policing judicial misconduct).

105. See McGreal, supra note 11, at 1173-77.
106. See id. at 1184-85.
107. See id. at 1177-79; accord BRUCE A. ACKERMAN, WE THE PEOPLE:

FOUNDATIONS 39 (1991) ("What counts as a plausible legal argument does indeed change,
and change profoundly, over time."); Victoria F. Nourse, Making Constitutional Doctrine
in a Realist Age, 145 U. PA. L. REV. 1401, 1405 (1997) (stating legal "doctrine is a practice
that develops within institutions, not simply as the random acts of individual judges").

108. See McGreal, supra note 11, at 1173-77.
109. Formal codes of legal ethics are largely a product of this century. See LAWRENCE

M. FRIEDMAN, A HISTORY OF AMERICAN LAW 690 (1985).
110. See MODEL RULES OF PROFESSIONAL CONDUCT R. 1.5, 1.7-1.9, 3.3 (1983).
111. See id. R. 8.1-8.5
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judge from the bench. According to the Framers, one's fitness for
federal judicial service is premised on one's fitness to practice law."2

The ability and willingness to abide by the legal profession's norms
and standards are an essential check against abuse of judicial power.
Once a judge has shown that she is unwilling or unable to follow the
profession's norms, she must be removed from the bench. We can no
longer rely on the judge's professionalism to check her exercise of
judicial power.

Using disbarment standards should also protect the federal
judiciary from political abuse of the impeachment power. Disbarment
decisions are made outside the political process, so they are unlikely
to be manipulated to gain political advantage over the judiciary. Also,
because these decisions are made by lawyers who are themselves
subject to disbarment on the same grounds, the decisions are unlikely
to be overly harsh or unfair.

If disbarment is to be our guide, the next question is where to
look to determine what misconduct merits this most severe sanction.
Two basic sources exist. First, the decisions and reports of various
state lawyer disciplinary committees would tell us what conduct in
practice results in disbarment. There are, however, two practical
problems with this source. First, different states may have different
standards or practices. This disagreement would leave Congress
without clear standards, and without clear standards, Congress could
abuse its power. A second problem is that this source would require
much research, often into sources that are not readily accessible. If
the task is too burdensome, we might doubt Congress' willingness or
ability to undertake it with care.

A second source of disbarment standards comes from the
American Bar Association (ABA)-our profession's leading body on
promulgating ethical standards for lawyers-which has published
Standards for Imposing Lawyer Sanctions."l3 The ABA Standards list
various types of misconduct and recommend appropriate sanctions.
In determining what conduct is impeachable, Congress could draw
analogies between types of lawyer misconduct and types of judicial
misconduct. Consider the following example: the ABA Standards
recommend disbarment when a lawyer knowingly harms her client to
the lawyer's personal benefit. ' 14 An instance of such misconduct would

112. See McGreal, supra note 11, at 1173-77.
113. AMERICAN BAR ASs'N, STANDARDS FOR IMPOSING LAWYER SANCTIONS

(1991).
114. See id. R. 4.31.
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be a lawyer who embezzled client funds. By analogy, Congress could
impeach a federal judge who knowingly took advantage of litigants for
personal gain. For example, a judge might do so by embezzling party
funds deposited with the court.

The ABA Standards have neither of the problems associated with
state disciplinary records. Because a single body promulgates the
ABA Standards, there is no problem with disagreement among
jurisdictions. Indeed, using the ABA Standards would hold the
national judiciary to a national standard instead of leaving federal
judges at the mercy of particular states. Also, the ABA Standards are
readily accessible, posing no practical barrier to their use by Congress.

D. All Other Misconduct. Judicial Self-Regulation

The preceding discussion leaves one gap in our coverage of
judicial ethical misconduct. To this point, this article has identified
judicial misconduct that merits impeachment. The question remains
what should be done about judicial misconduct that does not merit
impeachment? That question is the subject of this section.

There are two basic choices in addressing non-impeachable
judicial misconduct: no oversight or judicial self-regulation. Under
the Goldilocks Principle, no oversight is not an acceptable approach.
Recall that the Goldilocks principle holds that the judiciary must
maintain sufficient power to play its proper role in the system of
checks and balances: checking abuses of power by the political
branches. To do so, federal courts must preserve their legitimacy
among the other branches and the People. If federal judges can
engage in non-impeachable misconduct without sanction, it will not
take long for the other branches and the People to lose faith in the
judicial branch." 5 At that point, the judiciary will wither on the vine,
or the other branches will check judicial power.'1 6  Either way,
uncorrected judicial misconduct will weaken the judiciary's position in
the system of checks and balances.

So, the Goldilocks Principle requires the federal judiciary to self-
police non-impeachable misconduct. Perhaps because of the political
wisdom of such an approach, federal law already provides for such

115. See DAVID STEIN, JUDGING THE JUDGES 4 (1974) ("The suggestion is not made
that all judges are crooked or inept or lazy or arrogant or overly ambitious for political,
commercial, financial or professional advancement. But enough judges are in one or more
of those categories to make the entire calling suspect.").

116. As discussed above, the same consequences would follow if we allowed federal
judges to engage in political activity. See supra notes 95-97 and accompanying text.
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regulation in the Judicial Councils Reform and Judicial Conduct and
Disability Act of 1980.117 The Act establishes formal procedural and
substantive rules for judicial self-regulation."' On the substantive
side, the Act authorizes judicial self-discipline when a judge "has
engaged in conduct prejudicial to the effective and expeditious
administration of the business of the courts.""' 9 The Code of Conduct
for United States Judges, discussed above,1 20 attempts to give this
statutory standard specific content. 21

On the procedural side, the Act sets forth specific steps for
judicial self-discipline. 22 Any person may report judicial misconduct
by filing a complaint with the clerk of the circuit court responsible for
the specific judge."2 The complaint is sent to the chief judge of the
circuit, who can dismiss the complaint' 24  or appoint a special
committee to investigate the complaint.2  If appointed, the committee
investigates the allegations in the complaint and submits a report to
the circuit's judicial council. 126  The judicial council shall act on the
complaint by investigating further, dismissing, or disciplining the
judge.'27 Additionally, if the judicial council believes the judge
committed impeachable conduct, the council shall certify the
complaint to the Judicial Conference of the United States.2 , If the
Judicial Conference concurs in the determination of impeachable
conduct, it shall certify the matter to the House of Representatives. 29

117. 28 U.S.C. §§ 332(d)(1), 372(c) (1988).
118. See Charles Gardner Geyh, Informal Methods of Judicial Discipline, 142 U. PA.

L. REV. 243, 245 (1993). Before the Act, there were "a number of less visible, less
explicitly disciplinary mechanisms for regulating judicial misconduct and disability." Id.
Even after the Act, "some of these preexisting, informal disciplinary mechanisms are
thriving, and are doing so not despite, but because of the formal disciplinary process." Id.
at 246.

119. 28 U.S.C. § 372(c)(1). The Act also allows judicial action when a judge is "unable
to discharge all the duties of office by reason of mental or physical disability." Id.

120. See supra notes 83-97 and accompanying text.
121. See generally CODE OF CONDUCT FOR UNITED STATES JUDGES (1994) ("The

Code may also provide standards of conduct for application in proceedings under the
Judicial Councils Reform and Judicial Conduct and Disability Act of 1980.").

122. See 28 U.S.C. § 372(c)(1) (1988).
123. See id.
124. The chief judge can "dismiss the complaint, if he finds it to be (i) not in

conformity [with the statute's requirements for a complaint], (ii) directly related to the
merits of a decision or procedural ruling, or (iii) frivolous .... Id. § 372(c)(3)(A).

125. See id. § 372(c)(4). If the complaint is against the circuit's chief judge, the
complaint is sent to the circuit judge next in seniority. See id. § 372(c)(2).

126. See id. § 372(c)(5).
127. See id. § 372(c)(6).
128. See id. § 372(c)(7)(B).
129. See id. § 372(c)(8)(A).
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The Act specifies an appeal process if either the complainant or the
judge disagrees with a decision made in the process. " ' Each circuit
may create rules that more specifically govern this process."'

The Act fulfills the Goldilocks Principle by committing non-
impeachable misconduct to judicial self-regulation and referring
impeachable misconduct to Congress. Some judges and
commentators, however, have argued that judicial self-regulation is
itself unconstitutional.' They argue that the Constitution's structure
requires that each federal judge be "independent" from all outside
influences.'33 To that end, they argue, the Constitution provides that
federal judges serve for life without decrease in salary,34 and the
Constitution designates impeachment as the sole method for
disciplining federal judges.'35 Thus, judicial self-regulation-federal
judges disciplining their colleagues-threatens the independence of
the individual, maverick judge.

The objection to judicial self-regulation misunderstands the
nature of judicial independence. Judicial independence is not a self-
evident term. Rather, the "independence" accorded federal judges
can only be defined by asking two questions: From whom? Of whom?
The first question-from whom-is relatively straightforward: from
the actors of the political process, whether the electorate or their
representatives. This much is clear from the Constitution's text,136

structure,"' and history."

The second question-of whom-holds the key to unlocking the
objection to judicial self-regulation. Those objecting to self-regulation
argue that the Constitution protects the independence of individual

130. See id. § 372(c)(10).
131. See id. § 372(c)(11). For an example of such rules, see the Fifth Circuit's Rules

Governing Complaints of Judicial Misconduct or Disability. These rules can be found on
the Internet at the following web address: <http://www.ca5.uscourts.gov/documents/
comprule.htm>.

132. See infra notes 140-46 and accompanying text.
133. See id.
134. See U.S. CONST. art. II, § 1.
135. See id. art. II, § 4.
136. The Constitution's text provides that the political branches may remove a federal

judge only through impeachment. See id. (providing for impeachment for "Treason,
Bribery, and other high Crimes and Misdemeanors"); see also id. art. III, § 1 (providing for
life tenure of federal judges, and that the political branches may not decrease judicial
compensation during a judge's tenure in office).

137. The role of judicial independence in the system of checks and balances is
discussed supra notes 12-16, 19, 44-47 and accompanying text.

138. The Framers' and Ratifiers' views of judicial independence are discussed supra
notes 19, 38, 43 and accompanying text.
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federal judges.'39 Justices William Douglas and Hugo Black made this
argument in their dissent in Chandler v. Judicial Council of the Tenth
Circuit.'4° In that case, a judge on the Tenth Circuit challenged a
disciplinary order of the Circuit's Judicial Council.41 While the Court
disposed of the case on procedural grounds, 2 the dissenting judges
explained why they believed federal judges could not constitutionally
police their own.43 Justice Douglas explained the point as follows:

Once a federal judge is confirmed by the Senate and takes his
oath, he is independent of every other judge. He commonly
works with other federal judges who are likewise sovereign. But
neither one alone nor any number banded together can act as
censor and place sanctions on him.144

Thus, "there is no power under our Constitution for one group of
federal judges to censor or discipline any federal judge and no power
to declare him inefficient and strip him of his power to act as a
judge.'

145

The dissenters in Chandler had it wrong; judicial independence
protects the judicial branch as a whole, not the individual judges who
constitute that branch. Past judicial practice as well as several
doctrines of justiciability contain instances where the opinions of the
individual judges are sacrificed to the institutional needs of the
judiciary. Consider three examples.

First, since the time of Chief Justice John Marshall, the Supreme
Court has spoken through a single opinion of the Court in deciding
cases.' 6  Prior to Marshall's appointment, the justices followed the
then-English practice that each judge would deliver an individual
opinion in each case. 47  Marshall ended this practice because he

139. See Chandler v. Judicial Council of the Tenth Circuit, 398 U.S. 74, 129-43 (1970)
(Douglas, J. and Black J., dissenting).

140. See id. at 136.
141. See id. at 75.
142. In the Supreme Court, the circuit judge sought leave to file a writ of mandamus or

a writ of prohibition to the Judicial Council of the Tenth Circuit. See id. The Court held
that the circuit judge had not fulfilled the prerequisites for either writ. See id. at 89.

143. See generally id. (explaining that the Constitution does not give federal judges the
authority to censor or discipline their fellow federal judges); see also id. at 141-43 (Black,
J., dissenting) (explaining that judges cannot be removed or disqualified from office except
by the methods of impeachment by the House of Representatives and conviction by two-
thirds of the Senate).

144. Id. at 136.
145. Id. at 137.
146. See JEAN EDWARD SMITH, JOHN MARSHALL: DEFINER OF A NATION 1 (1996).
147. See id.
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believed it diluted the authority of the Court.'48 In doing so, he had
the justices subordinate their own needs-to express their personal
opinion in each case-to the greater institutional needs of the Court.149

Of course, if a majority does not exist in a given case, there is no
opinion of the Court. And, justices occasionally file opinions
concurring in the opinion or the judgment of the Court. But, the
general point is that the needs of the judiciary as an institution
trumped the needs of individual judges.

Second, the federal courts follow various doctrines of
justiciability"5 Justiciability doctrines recognize the limited role of
the judiciary in the federal government and keep federal judges within
that role. 5' Simply stated, federal judges perform the primary role of
deciding cases, and they should not exercise government power
outside that limited context.'52 Consequently, federal judges will not
offer advisory opinions on the constitutionality of proposed
government.53 Also, federal judges will not decide issues unless they
arise in a case properly brought in federal court.' And, to avoid
political battles with Congress and the President, the federal courts
will not decide questions committed to the political judgment of these
other branches.'55 In each of these instances, the federal courts

148. See id. at 1-2.
149. See id. at 293 ("The process of achieving unanimity and speaking with one voice

was as important to [Marshall] as the outcome.").
150. For a review of the justiciability doctrines, see TRIBE, supra note 27, §§ 3-7 to 3-

21, at 311-464.
151. See id.
152. See Flast v. Cohen, 392 U.S. 83, 94-95 (1968):

Embodied in the words "cases" and "controversies" are two complimentary but
somewhat different limitations. In part those words limit the business of federal
courts to questions presented in an adversary context and in a form historically
viewed as capable of resolution through the judicial process. And in part those
words define the role assigned to the judiciary in a tripartite allocation of power
to assure that the federal courts will not intrude into areas committed to the
other branches of government. Justiciability is the term of art employed to give
expression to this dual limitation placed upon federal courts by the case-and-
controversy doctrine.

Id. There are some narrow circumstances where federal judges are allowed to act outside
the context of deciding cases. For example, Congress may give federal judges power to
appoint inferior officers in the United States government. See U.S. CONST. art. II, § 2, cl. 2
("Congress may by Law vest the Appointment of such inferior Officers, as they think
proper, in the President alone, in the Courts of Law, or in the Heads of Departments.").

153. See Clinton v. Jones, 520 U.S. 681, 700 (1997) ("[T]he judicial power to decide
cases and controversies does not include the provision of purely advisory opinions to the
Executive.").

154. Whether a case is properly in federal court depends on whether the case satisfies
requirements such as subject matter jurisdiction, personal jurisdiction, and standing.

155. See TRIBE, supra note 27, § 3-13, at 365-85.
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recognize that their long run institutional legitimacy hinges on
adhering to prudential limits on judicial power, regardless of whether
any individual judge would like to decide a particular case or
question.'56

Third, federal courts follow so-called abstention doctrines.
Under these doctrines, federal courts abstain from deciding certain
cases in the name of federalism. 57 For example, federal courts
generally will not hear a case that challenges the validity of an
ongoing, concurrent state court criminal proceeding. 15 8  To do
otherwise would be an intolerable federal intrusion into the central
workings of state government -the state's power to detect and punish
crime. Thus, even if individual judges might find federal review
desirable in such cases, the greater interests of federalism, and the
federal judiciary's limited role in that system, take precedence.

In sum, judicial self-regulation is appropriate for non-
impeachable misconduct. The Goldilocks Principle tells us that such
misconduct must not go unpunished. Because, by definition, Congress
cannot impeach for such misconduct, the task falls to federal judges
themselves. Despite objections by some judges and commentators,
judicial self-regulation is consistent with an independent judiciary.
And, on the practical side, the Judicial Councils Reform and Judicial
Conduct and Disability Act of 1980 already provides the substantive
and procedural framework for effective federal judicial self-
regulation.'6

V. CONCLUSION

Federal judges have been impeached and removed from office
throughout the two-plus centuries America has existed. Yet, we have

156. See ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH: THE
SUPREME COURT AT THE BAR OF POLITICS 111-98 (1962) (discussing the "passive
virtues," whereby the Court takes itself out of a case out of concern for its political
legitimacy); CONSTITUTIONAL FATE, supra note 26, at 59-73 (1982) (expounding on the
characteristics of the "prudential" constitutional approach taken by Alexander Bickel).

157. See TRIBE, supra note 27, § 3-28, at 568 ("The rhetoric and results of judicial
federalism are perhaps best exemplified by the rather amorphous 'abstention' doctrines...
requiring [federal courts] to abstain in certain cases where necessary to promote the
integrity of state law and respect the autonomy of state judicial bodies.").

158. See Samuels v. Mackell, 401 U.S. 66, 69 (1971); see also Younger v. Harris, 401
U.S. 37, 43-54 (1971) (explaining "[flederal courts will not enjoin pending state criminal
prosecutions except under extraordinary circumstances where the danger of irreparable
loss is both great and immediate in that there is a threat to the plaintiffs federally
protected rights that cannot be eliminated by his defense against a single prosecution").

159. See TRIBE, supra note 27, § 3-28, at 569-70.
160. 28 U.S.C. §§ 332(d)(1), 372(c) (1988).
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not formulated standards of impeachment for judicial ethical lapses.
This article offers three general rules to fill the void. First, political
activity by a federal judge should be per se impeachable. Second, all
other judicial misconduct is impeachable only if a lawyer would be
disbarred for the same or similar misconduct. Third, all non-
impeachable misconduct should be left to judicial self-regulation.
These three rules should preserve the balance stated in the Goldilocks
Principle: Impeachment is strong enough to check abuses of judicial
power, but not so strong so as to be abused.


