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THE SINS OF THE FATHERS: THE LAW AND THEOLOGY OF ILLEGITIMACY

RECONSIDERED. By John Witte, Jr. Cambridge University Press 2009. Pp.

226. $28.00. ISBN: 0-521-54824-1.

John Witte is a prolific and careful scholar whose work has made
important contributions to the field of religion and the law. The Sins of
the Fathers: The Law and Theology of Illegitimacy Reconsidered is
another such work, bringing together exhaustive historical research,
careful reading of religious texts, and clear exposition of legal sources.
It is the rare book that is informative, thought provoking, and a pleasure
to read.

Professor Witte's account shows that the law of illegitimacy (3, n.
1)' has served differing purposes over time, at the hands of both religion
and law. For example, the subject has been invoked on matters of
inheritance and property ownership, social status, marriage and sexual
morality, and in the modem administrative state, mundane issues of
evidence and procedure. Underlying this history and theology are two
important issues-first, the propriety of punishing the illegitimate child
for the conduct of the parents in conceiving the child, and second, the
best manner to ensure the care and support of illegitimate children. The
book's five chapters chronicle through careful research and argument
how major legal and religious traditions have addressed these points.
The book's concluding section offers Professor Witte's proposed
reforms, which raise questions for this reader. This is a minor quibble,
however, as the proposals are self-consciously tentative, and so do not
diminish the force of the book's discussion of the history, theology, and
law of illegitimacy.

The book's five chapters take the reader through major
developments in the law and theology of illegitimacy. Chapter One
starts with early Jewish and Christian teachings on illegitimacy. The
discussion begins with a careful review of the Biblical story of Ishmael,
the son of Abraham conceived with a servant girl. Professor Witte uses
Ishmael as a reference point throughout the book, and nicely describes
the uses-and misuses-of the story in both the theological and legal

1. Professor Witte purposely uses the terms illegitimate and bastard in his book, with a
preference for what he calls "the milder term 'illegitimate,"' because these terms track the
historical sources discussed. In this review, I adopt Professor Wite's approach when discussing
the same historical sources.
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treatment of illegitimacy. Chapter One also explains how the religious
burdens on illegitimate children are in clear tension with Biblical
commands that sins of the parents not be visited on children.
Deuteronomy is the only book of the Torah to mention a specific burden
on illegitimate children: "No bastard shall enter the assembly of the
Lord, even to the tenth generation none of his descendants shall enter the
assembly of the Lord." (13) And early Christian teachings, which
addressed issues of sexual morality, were more notable for their neglect
of the issue: "The Fathers did not develop a systematic theology or law
of illegitimacy as part of their emerging teachings on sex, marriage, and
family life. But what little they did offer.., rejected the notion of
visiting the sins of the father upon children ... "

Chapter Two reviews the ancient Roman law of illegitimacy.
Initially, Roman law drew the straightforward distinction between those
born within and outside of marriage, leaving aside the nature of the
parents' conduct. As this law "was designed more to control commerce
and society than to deter sex and immorality," (71) the consequences of
illegitimacy were limited to matters such as inheritance and entitlement
to parental support. Later, the Christian emperors "coated and coded
[Roman] law with the thick Christian theology of lawful marriage and
sexual immorality," (71) distinguishing illegitimates based on their
parents' conduct leading to conception. The Christian emperors, then,
molded the law of illegitimacy to developing religious teachings.

Chapter Three discusses the medieval canon law of illegitimacy,
which maintained what Professor Witte calls a hierarchy of legitimates.
The hierarchy distinguished among five classes of illegitimates, with
each class defined by "the severity of the sexual sin of their parents."
(89) Each class, in turn, was associated with a range of actions that
could legitimate children produced by that parental union. So, for
example, the least severe class of illegitimates, and thus the least
stigmatized, was children produced by simple fornication-sex among
unmarried, unrelated adults. Such children could be easily legitimated,
as by later marriage of the parents or the father's declaration of
parentage. This convoluted canon law of illegitimacy arose directly
from the "complex understanding of marriage" (84) reflected in
contemporary religious tradition.

Chapter Four surveys the English common law of illegitimacy, as
well as the reforms of that law. Professor Witte explains that the basis
of this common law was material and not moral. Consequently, the
common law did not differentiate illegitimates according to the sin of
their parents. It rejected religious grounds of illegitimacy such as inter-

[Vol. XXV



BOOK REVIEW

religious marriage and children conceived in violation of clerical
celibacy. Similarly, the common law rejected means of legitimation
recognized by religious tradition, including adoption of the illegitimate
child. The common law also treated the illegitimate as a "child of no
one" and a "child of everyone." (122) As a child of no one, the
illegitimate child had no entitlement to parental support, but also owed
no support to an aging parent. And as a child of everyone, the
community owed the illegitimate child the basic means of survival.

Chapter Five concludes the legal survey by loosely tracing legal
developments in the United States. Initially, the colonies adopted the
English common law of illegitimacy. After the Revolution, however,
the states "began to reform this law in favor of the rights of the child.
They transplanted several bastard-friendly rules of legitimation,
adoption, putative marriage, and inheritance which they had plucked
selectively from the civil law and canon law." (163) And in the modem
era, the United States Supreme Court has interpreted the Equal
Protection Clause of the Fourteenth Amendment, as well as the equality
guarantee of the Fifth Amendment, to prohibit laws that disadvantage
non-marital children because of their birth status.

Throughout Professor Witte's wonderful book, both law and
religion struggle with the question whether the definition and
consequences of illegitimacy should take account of the parents'
conduct in conceiving the child. If the answer is yes, the child's welfare
is not the focus of the analysis, and the child is treated as a mere
instrument for punishing or deterring parental immorality. The English
common law rejected this approach, leaving aside issues of sexual
morality by defining illegitimacy simply as birth status, without
reference to the parents' behavior. The common law consequences of
illegitimacy reflected this material orientation, focusing on such issues
as property ownership, inheritance, and the obligation of parental
support. Conversely, the medieval canon law treated illegitimacy as one
avenue for addressing adult sexual immorality and protecting the
sanctity of marriage. And so illegitimacy was defined with regard to
parental conduct, and certain favored behavior-such as the parents'
subsequent marriage-could legitimate the child. Further, the canon
law's elaborate classifications corresponded with an equally elaborate
rubric for how each class of illegitimate child could be legitimated, all
with the purpose of promoting marriage and sexual morality.

In his concluding reflections, Professor Witte weighs in heavily in
favor of decoupling the treatment of illegitimate children from the
behavior of the parents. The non-marital child, then, is entitled to the

583]
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full economic support of children born to a marriage:
The state imposes child support obligations automatically if the
child is born to a married couple; the father or mother will pay
dearly if they ignore, abuse, or desert their child, especially in its
tender years. It should be no different for a child born out of
wedlock. Ongoing support for that child should not just depend
upon the voluntary good will of the father, or a successful
paternity suit by the mother. (177)

Consequently, Professor Witte proposes a panoply of legal rights to
ensure this obligation of support:

... I support aggressive paternity and maternity suits, now amply
aided by the growing availability of cheap genetic technology. I
support firm laws that compel stiff payments of child support for
non-custodial parents, and that garnish the wages, put liens on the
properties, and seek reformation of insurance contracts and
testamentary of those parents, particularly fathers, who choose to
ignore their dependent minor children. I also support tort suits by
illegitimate children who seek compensatory and punitive damages
from their parents or their parents estates in instances where these
children have been cavalierly abandoned or notoriously abused.
(176)

Professor Witte, then, appears to separate the treatment of illegitimates
from issues of sexual morality.

I say appears because some passages could be read to re-introduce
sexual morality into the picture. He broadens the discussion of
illegitimacy, for example, by including what he calls in utero
illegitimates: aborted fetuses conceived outside of marriage. (161)
Under the secular concerns associated with illegitimacy, this class of
illegitimate children poses no concern-there are no issues of
inheritance, property ownership, or parental support. It is only upon
taking the contested moral view concerning the propriety of abortion
that issues of illegitimacy arise. And if such moral views are a proper
consideration for purposes of recognizing a fetus as a person for
purposes of illegitimacy, why not also admit moral concerns for
purposes of classifying illegitimate children?

Another reference to moral concerns may be found in a passage
where Professor Witte advocates in favor of marriage as the locus for
raising children. The following passage is not clear about whether
marriage is limited to heterosexual unions:

The most important response to the mounting problem of
illegitimacy is a more robust legal and cultural embrace of
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marriage as the best institution for having and raising children.
Other forms of civil union and intimate association might work for
consenting adults, but marriage is the best institution for children.
This has been the perennial teaching of the Western tradition-
before, during, and after the days of the Christian legal
establishment. It is now confirmed by mounting social science
evidence as well. (182)

The negative reference to civil unions and other intimate associations
can easily be read to exclude same sex partners from the preferred
arrangement. If so, one must ask why Professor Witte would exclude
same sex unions, especially when some child welfare advocates support
legal reform in this direction. Does this passage implicitly endorse
heterosexual marriage on moral grounds?

In short, Professor Witte's book is an enthralling tour of legal and
theological approaches to illegitimacy. Indeed, the insights gleaned
from the book's five chapters whetted my appetite for further discussion
of what Professor Witte offers as reflections on the future of this
fascinating legal and religious topic. For example, given his embrace of
"a much more generously funded, administered, and applied law of
adoption," should states deregulate the market for adoption in order to
increase the supply side of the adoption equation? While issues like this
are tangential to his project, Professor Witte's work provides much
needed context for informed discussion of such contentious policy
issues.

Paul E. McGreal*

* Interim Associate Dean and Professor of Law, Southern Illinois University School of
Law, Carbondale, Illinois.
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