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TIF IN NEBRASKA: IS THE COMMUNITY
DEVELOPMENT LAW BROKEN OR ARE

PROPONENTS OF REFORM MERELY PLAYING
A BROKEN RECORD ON REPEAT?

I. INTRODUCTION

In 1978, Nebraska voters approved a constitutional amendment
to allow the use of tax increment financing (“TIF”) as a means to rede-
velop substandard and blighted areas.1  In 1979, the Nebraska Legis-
lature added supplemental provisions to the existing Community
Development Law2 (collectively, the “Statute”) to grant local govern-
ments with the power and discretion to use TIF.3  TIF is a financing
tool that involves the property taxes that are collected as the result of
an incremental increase in property value generated by a redevelop-
ment project in an area that has been declared substandard and
blighted.4  The collected tax moneys from the incremental increase in
property value are typically used to pay off a TIF bond, which is issued
in order to provide up-front capital for public investments, such as
public infrastructure, associated with the redevelopment project.5
The governing body of a city must complete certain steps, including
conducting a cost-benefit analysis, before approving a redevelopment
project.6  The governing body may approve a redevelopment project if
it finds that the specific TIF project would not be economically feasible
without TIF funds, the project would not occur in the substandard and
blighted area without the use of TIF, and the costs and benefits of the

1. NEB. CONST. art. VIII, § 12; Zach Pluhacek, Cities, Developers Resist Increased
Oversight of TIF, LINCOLN JOURNAL STAR (Feb. 24, 2015), http://journalstar.com/busi-
ness/local/cities-developers-resist-increased-oversight-of-tif/article_4353a592-e154-55e
b-82df-3095863fc17f.html.

2. NEB. REV. STAT. § 18-2101 (2012).
3. NEB. REV. STAT. § 18-2153.
The powers conferred by sections 18-2147 to 18-2153 shall be in addition and
supplemental to the powers conferred by the Community Development
Law . . . .  The provisions of such sections and all grants of power, authority,
rights, or discretion to a city or village and to an authority created under the
Community Development Law shall be liberally construed, and all incidental
powers necessary to carry into effect such sections are hereby expressly
granted to an conferred upon a city or village or an authority created pursuant
to the Community Development Law.

Id.
4. NEB. REV. STAT. §§ 18-2109, 18-2147.
5. Richard Briffault, The Most Popular Tool: Tax Increment Financing and the

Political Economy of Local Government, 77 U. CHI. L. REV. 65, 68 (2010).  The result is a
jumpstart in the development process. Id.

6. NEB. REV. STAT. § 18-2113(2).
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project would be in the long-term best interest of the community.7
This is known as the but-for test.8

In recent years, senators in the Nebraska Legislature introduced
twelve legislative bills amending the Statute and four constitutional
amendments pertaining to TIF.9  Nebraska Legislative Bill 918
sought to place tighter limitations on cities’ abilities to declare land as
blighted.10  If passed, Nebraska Legislative Resolution 376CA would
have changed the Statute’s blighted and substandard requirement
and extended the period allowed to pay off TIF indebtedness.11  Ne-
braska Legislative Bill 1132 would have permitted cities to develop
vacant land outside of the city limits without the need to annex, pro-
vided the city obtained county approval.12

Nebraska Legislative Resolution 29CA aimed to change the Stat-
ute’s blighted and substandard requirement and extended the
payback period for TIF debt.13  Nebraska Legislative Bill 529 would
have limited the use of TIF based on the valuation of previous TIF
projects.14  Nebraska Legislative Bill 1095 and Nebraska Legislative
Bill 596 sought to add further oversight at the local level while also
creating power for a state-level agency to establish additional proce-
dures for the use of TIF.15  Nebraska Legislative Bill 238 would have
narrowed the Statute’s language with respect to expenditures stem-
ming from TIF funds and tightened restrictions on TIF bond sales and
interest rates.16  If passed, Nebraska Legislative Bill 445 would have
empowered the state to conduct audits of TIF projects and restricted
the use of TIF by local governments that were not compliant with the
Statute.17  Nebraska Legislative Bill 539 provided state agencies the
power to audit local entities established under the Statute.18

7. Id. § 18-2116(1).
8. See Briffault, supra note 5, at 77 (discussing the but-for requirement as it re-

lates to TIF).
9. L.B. 1102, 104th Leg., 2d Sess. (Neb. 2016); L.B. 1059, 104th Leg., 2d Sess.

(Neb. 2016); L.B. 1042, 104th Leg., 2d Sess. (Neb. 2016); L.B. 719, 104th Leg., 2d Sess.
(Neb. 2016); L.R. 399CA, 104th Leg., 2d Sess. (Neb. 2016); L.R. 394CA, 104th Leg., 2d
Sess. (Neb. 2016); L.B. 596, 104th Leg., 1st Sess. (Neb. 2015); L.B. 539, 104th Leg., 1st
Sess. (Neb. 2015); L.B. 445, 104th Leg., 1st Sess. (Neb. 2015); L.B. 238, 104th Leg., 1st
Sess. (Neb. 2015); L.B. 1095, 103d Leg., 2d Sess. (Neb. 2014); L.B. 529, 103d Leg., 1st
Sess. (Neb. 2013); L.R. 29CA, 103d Leg., 1st Sess. (Neb. 2013); L.B. 1132, 102d Leg., 2d
Sess. (Neb. 2012); L.B. 918, 102d Leg., 2d Sess. (Neb. 2012); L.R. 376CA, 102d Leg., 2d
Sess. (Neb. 2012).

10. Neb. L.B. 918.
11. Neb. L.R. 376CA.
12. Neb. L.B. 1132.
13. Neb. L.R. 29CA.
14. Neb. L.B. 529.
15. Neb. L.B. 596; Neb. L.B. 1095.
16. Neb. L.B. 238.
17. Neb. L.B. 445.
18. Neb. L.B. 539.
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Nebraska Legislative Bill 719 was intended to prohibit the use of
TIF funds for redevelopment projects on undeveloped vacant land.19

Nebraska Legislative Resolution 394CA would have permitted a tax-
ing jurisdiction that overlapped the redevelopment project to opt out
of having its taxes diverted as a result of TIF.20  Nebraska Legislative
Resolution 399CA aimed to require cities to gain voter approval for
TIF redevelopment projects.21  Nebraska Legislative Bill 1042 sought
to require cities to obtain approval for TIF redevelopment projects
from the relevant county board of equalization.22  Nebraska Legisla-
tive Bill 1059 would require redevelopers seeking TIF funds to dis-
close whether they intended to take advantage of the Nebraska
Advantage Act23 and in what capacity.24  Nebraska Legislative Bill
1102 would have permitted performance audits of TIF redevelopment
projects by the Legislative Performance Audit Committee.25

This Note will first discuss the procedural process of utilizing TIF
as outlined in the Statute.26  It will then provide an overview of TIF
legislation introduced in the Nebraska Legislature since 2012 and pre-
sent the arguments for and against such legislation raised during
committee hearings on the bills.27  Next, it will present academic re-
search on the use of TIF and its effectiveness.28  It will then focus on
an example of a successful taxpayer challenge to the use of TIF in the
Nebraska court system.29  This Note will conclude by illustrating how
recently presented legislative bills that create increased state over-
sight of local governments’ use of TIF in Nebraska are unnecessary.30

First, it will critique studies that are used to support arguments for
TIF reform in Nebraska by questioning both the studies’ conclusions
pursuant to the language of the Statute and the studies’ empirical
findings.31  Second, it will outline and provide examples of the use of
existing avenues of accountability that provide taxpayers with the
ability to challenge their local governments’ use of TIF.32

19. Neb. L.B. 719.
20. Neb. L.R. 394CA.
21. Neb. L.R. 399CA.
22. Neb. L.B. 1042.
23. NEB. REV. STAT. §§ 77-5701 to 77-5735 (2012).
24. Neb. L.B. 1059.
25. Neb. L.B. 1102.
26. See infra notes 33-53 and accompanying text.
27. See infra notes 54-144 and accompanying text.
28. See infra notes 145-185 and accompanying text.
29. See infra notes 186-197 and accompanying text.
30. See infra notes 198-260 and accompanying text.
31. See infra notes 207-226 and accompanying text.
32. See infra notes 227-260 and accompanying text.
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II. COMMUNITY DEVELOPMENT LAW AND LEGISLATIVE
HISTORY

A. ENACTMENT AND PROCEDURE

California became the first state to pass tax increment financing
(“TIF”) legislation with the purpose of funding urban renewal in the
1950s.33  In 1978, Nebraska voters followed suit and adopted a consti-
tutional amendment to allow the use of TIF for the rejuvenation of
substandard and blighted property.34  The subsequent year, the State
Legislature passed enabling legislation under the Community Devel-
opment Law (collectively, the “Statute”).35  Now, forty-nine states and
the District of Columbia have enacted TIF legislation.36  TIF involves
the capture of property tax revenues on the value of property that is
increased as a result of a redevelopment project in an area that has
been declared substandard and blighted.37  The property tax revenues
from that increased value are typically used to repay a TIF bond over
a fifteen-year period that is issued, backed by the pledged future tax
revenues, in order to provide the initial funding for public improve-
ments required by the redevelopment project.38

1. Declaring an Area as Substandard and Blighted

Under the Statute, cities and villages are granted the power to
create a community redevelopment authority (the “Redevelopment
Authority”) with the ability to enter into agreements for redevelop-
ment plans.39  Before the Redevelopment Authority may enter into
such an agreement, the governing body must prepare a general plan
for the city’s development and request from the planning commission
a recommendation of whether an area is substandard and blighted.40

The definition of substandard involves a predominance of buildings or
improvements in the area that facilitate risks and cause detriment to
the general public.41  To be declared blighted, an area must contain

33. Briffault, supra note 5, at 69.
34. NEB. CONST. art. VIII, § 12; Pluhacek, supra note 1.
35. See NEB. REV. STAT. § 18-2101 (guiding the use of TIF with respect to substan-

dard and blighted areas).
36. Briffault, supra note 5, at 70 (noting Arizona is the only state that does not

authorize the use of TIF).
37. NEB. REV. STAT. §§ 18-2109, 18-2147.
38. Id. § 18-2147; Briffault, supra note 5, at 68.  The fifteen-year period is the max-

imum allowed under the Statute, but bonds can be and are paid off over shorter periods
of time. NEB. REV. STAT. § 18-2147(1).

39. Id. §§ 18-2101.01, 18-2102.01, 18-2103(1).
40. Id. §§ 18-2109 to 18-2110.
41. Id. § 18-2103(10).
Substandard areas means an area in which there is a predominance of build-
ings or improvements, whether nonresidential or residential in character,
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the presence of one or a combination of factors, such as insanitary or
unsafe conditions or deterioration of improvements.42  Such factor(s)
must substantially inhibit growth, limit housing accommodations, or
present a social or economic liability and create a detriment to the
general public.43  In order to be declared blighted, an area must also
include high levels of unemployment, residential or commercial units
the average age of which is at least forty years, land the majority of
which has not been improved over a forty-year period, below average
per capita income, or a stable or decreasing population.44  An addi-
tional limitation on substandard and blighted designations restricts
the percentage of a city that may be declared blighted and substan-
dard.45  Finally, before making the substandard and blighted determi-
nation, the governing body must hold a public hearing with notice as
prescribed in the Statute.46

2. Approval of a Redevelopment Plan

The redevelopment plan required for approval of a TIF project
must include the contents set forth in the Statute, including a descrip-
tion of the current and future uses of the redevelopment project area
in addition to proposed changes to the area.47  Before making a recom-
mendation of a redevelopment plan to the governing body, the Rede-
velopment Authority must consider whether the redevelopment
project proposes to accomplish the promotion of the public purposes

which, by reason of dilapidation, deterioration, age or obsolescence, inadequate
provision for ventilation, light, air, sanitation, or open spaces, high density of
population and overcrowding, or the existence of conditions which endanger life
or property by fire and other causes, or any combination of such factors, is con-
ducive to ill health, transmission of disease, infant mortality, juvenile delin-
quency, and crime, (which cannot be remedied through construction of prisons),
and is detrimental to the public health, safety, morals, or welfare.

Id.
42. Id. § 18-2103(11).
43. Id.
44. Id.
45. Id.
In no event shall a city of the metropolitan, primary, or first class designate
more than thirty-five percent of the city as blighted, a city of the second class
shall not designate an area larger than fifty percent of the city as blighted, and
a village shall not designate an area larger than one hundred percent of the
village as blighted.

Id.
46. NEB. REV. STAT. § 18-2109.  Proper notice under the Statute consists of publica-

tion once per week for a two-week period with the last publication being no less than ten
days before the hearing. Id. § 18-2115(1).  Actual notice is required to be given to each
registered neighborhood association within a one-mile radius of the project as well as
each “county, school district, community college, educational service unit, and natural
resources district” that covers the redevelopment area. Id. § 18-2115(2).

47. Id. § 18-2111.
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behind the Statute.48  Moreover, the Statute also requires the Rede-
velopment Authority to conduct a cost-benefit analysis that analyzes
factors including impacts on public service needs, local taxes, employ-
ers and employees within the community, and any other impacts the
Redevelopment Authority deems relevant.49

Once a redevelopment plan is prepared, the Redevelopment Au-
thority must submit the plan to the planning commission for the com-
mission’s recommendation on whether the plan is in conformity with
the city’s general plan for development.50  After receiving the recom-
mendation from the planning commission, the Redevelopment Author-
ity submits the plan to the governing body, which holds a public
hearing after giving required notice, to determine whether the partic-
ular plan should be approved.51  The governing body may approve a
plan if it finds that the plan conforms to the Statute and the city’s
general plan for development.52  Additionally, the governing body
must find that the specific TIF project would not be economically fea-
sible without TIF funds, the project would not occur in the substan-
dard and blighted area without the use of TIF, and the costs and
benefits of the project would be in the long-term best interest of the
community.53

B. TIF UNDER FIRE IN THE NEBRASKA STATE LEGISLATURE

The use of TIF in Nebraska has surged throughout the years,
with a twofold increase in the number of projects from 1997 to 2004,
although that rate has decreased over the last decade.54  This increase
has been accompanied by the introduction of twelve bills and four con-
stitutional amendments in the Nebraska Legislature since 2012, most
of which would limit the use of TIF in Nebraska.55  State senators who

48. Id. § 18-2113(1).
49. Id. § 18-2113(2).
50. Id. § 18-2112.  If the planning commission holds a public hearing on the rede-

velopment plan, proper notice must be given. Id. § 18-2115(3).
51. Id. § 18-2115.
52. Id. § 18-2116(1).
53. Id.  This is commonly known as the but-for test. See supra note 8 and accompa-

nying text.
54. See KENNETH A. KRIZ, PLATTE INST. FOR ECON. RESEARCH, THE USE OF TAX IN-

CREMENT FINANCING IN NEBRASKA 7 (2013) (noting the increase in number of TIF
projects from 183 to 393); NEB. DEP’T OF REVENUE, 2014 COMMUNITY REDEVELOPMENT

TAX INCREMENT FINANCING PROJECTS REPORT, 103d Leg., 1st Sess., at 322 (2014) [here-
inafter 2014 TIF REPORT] (showing 716 active TIF projects in Nebraska for 2014).

55. L.B. 1102, 104th Leg., 2d Sess. (Neb. 2016); L.B. 1059, 104th Leg., 2d Sess.
(Neb. 2016); L.B. 1042, 104th Leg., 2d Sess. (Neb. 2016); L.B. 719, 104th Leg., 2d Sess.
(Neb. 2016); L.R. 399CA, 104th Leg., 2d Sess. (Neb. 2016); L.R. 394CA, 104th Leg., 2d
Sess. (Neb. 2016); L.B. 596, 104th Leg., 1st Sess. (Neb. 2015); L.B. 539, 104th Leg., 1st
Sess. (Neb. 2015); L.B. 445, 104th Leg., 1st Sess. (Neb. 2015); L.B. 238, 104th Leg., 1st
Sess. (Neb. 2015); L.B. 1095, 103d Leg., 2d Sess. (Neb. 2014); L.B. 529, 103d Leg., 1st
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support these restrictive proposals claim that TIF has run amok and
is being outrageously abused.56  These senators argue the use of TIF
has strayed from its original purpose as an urban redevelopment tool
and now serves as an all-purpose economic development tool with no
oversight.57

1. 102nd Legislature: The Urban Affairs Committee Hears Calls for
Change Regarding TIF

On January 10, 2012, Senator Abbie Cornett introduced Ne-
braska Legislative Bill 918, which was subsequently referred to the
Urban Affairs Committee.58  The bill would have removed language
from the Statute that permits up to thirty-five percent of a metropoli-
tan or first class city’s land to be declared blighted.59  That amend-
ment then limited blight designations to seven percent of the value of
property of a political subdivision covered by the proposed redevelop-
ment project.60  During the committee hearing, Senator Cornett main-
tained she did not intend to shut down the use of TIF, but she rather
sought greater inclusivity in the TIF process for political subdivisions
affected by the Statute.61  On April 18, 2012, the bill was indefinitely
postponed.62

On January 17, 2012, Senator Heath Mello introduced Nebraska
Legislative Resolution 376CA, which was subsequently referred to the
Urban Affairs Committee.63  The proposed constitutional amendment
would have replaced the terms substandard and blighted with in need
of rehabilitation or redevelopment.64  The proposed amendment also
extended the fifteen-year period limitation on a TIF bond to twenty

Sess. (Neb. 2013); L.R. 29CA, 103d Leg., 1st Sess. (Neb. 2013); L.B. 1132, 102d Leg., 2d
Sess. (Neb. 2012); L.B. 918, 102d Leg., 2d Sess. (Neb. 2012); L.R. 376 CA, 102d Leg., 2d
Sess. (Neb. 2012).

56. Hearing on L.R. 599 Before the Comm. on Urban Affairs, 103d Leg., 2d Sess. 3
(Neb. 2014) (statement of Sen. Al Davis); Hearing on L.B. 1095 and L.B. 1014 Before the
Comm. on Urban Affairs, 103d Leg., 2d Sess. 3 (Neb. 2014) (statement of Sen. Al Davis);
Mike Groene, Local View: The Outrageous Abuse of TIF, LINCOLN JOURNAL STAR (March
26, 2015, 11:57 PM), http://journalstar.com/news/opinion/editorial/columnists/local-
view-the-outrageous-abuse-of-tif/article_85534e93-2843-5be7-9cbf-a99049cfbb3f.html

57. Hearing on L.B. 1095, supra note 56, at 14-15.
58. L.B. 918, 102d Leg., 2d Sess. (Neb. 2012).
59. Neb. L.B. 918 § 1; NEB. REV. STAT. § 18-2103(11)(v).  Under the Statute, second

class cities may blight up to 50% of their land, and villages are not limited in their
blight designations. NEB. REV. STAT. § 18-2013(11)(v).

60. Neb. L.B. 918 § 1-2.
61. Hearing on L.B. 918 Before the Comm. on Urban Affairs, 102d Leg., 2d Sess. 3

(Neb. 2012) (statement of Sen. Abbie Cornett).
62. LEGIS. JOURNAL, 102d Leg., 2d Sess. 1562 (Neb. 2012).
63. L.R. 397CA, 102d Leg., 2d Sess. (Neb. 2012).
64. L.R. 397CA § 1.
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years.65  The proposed amendment would have permitted extending
that period to thirty years if more than one-half of the property had
been previously owned by the state and a twenty-year period would
not have been reasonable.66  On April 18, 2012, the bill was indefi-
nitely postponed.67

On January 19, 2012, Senator Amanda McGill introduced Ne-
braska Legislative Bill 1132, which was subsequently referred to the
Urban Affairs Committee.68  The bill would have permitted cities to
develop vacant land within a three-mile radius of the city without hav-
ing to first annex the land, as is currently required by the Statute.69

The proposed changes, however, would have required the county to
approve of such projects.70  On April 18, 2012, the bill was indefinitely
postponed.71

2. 103rd Legislature: Nebraska State Senators Call for State
Oversight of the Use of TIF

On January 18, 2013, Senator Greg Adams introduced Nebraska
Legislative Resolution 29CA, which was subsequently referred to the
Urban Affairs Committee.72  The proposed constitutional amendment,
just like L.R. 376CA proposed by Senator Mello in the previous ses-
sion, sought to changed the substandard and blighted language of the
Nebraska State Constitution to in need of rehabilitation and redevel-
opment and extended the fifteen-year limitation to twenty-years.73

Unlike the previously proposed constitutional amendment, however,
L.R. 29CA did not provide for a possible thirty-year period for a TIF
project on property previously owned by the state.74  On April 17,
2014, the proposed constitutional amendment was indefinitely
postponed.75

On January 23, 2013, Senator Annette Dubas introduced Ne-
braska Legislative Bill 529, which was subsequently referred to the
Urban Affairs Committee.76  The bill restricted the use of TIF funds
where the value of a redevelopment project, when added to the values
of previously existing projects, would exceed 1.5 percent of the city’s

65. Id.
66. Id.
67. LEGIS. JOURNAL, 102d Leg., 2d Sess. 1562 (Neb. 2012).
68. L.B. 1132, 102d Leg., 2d Sess. (Neb. 2012).
69. L.B. 1132 § 2; NEB. REV. STAT. § 18-21
70. L.B. 1132 § 2.
71. LEGIS. JOURNAL, 102d Leg., 2d Sess. 1562 (Neb. 2012).
72. L.R. 29CA, 103d Leg., 1st Sess. (Neb. 2013).
73. L.R. 29CA § 1; L.R. 376CA, 102d Leg., 2d Sess. (Neb. 2012).
74. Neb. L.R. 29CA; Neb. L.R. 376CA.
75. LEGIS. JOURNAL, 103d Leg., 2d Sess. 1631 (Neb. 2014).
76. L.B. 529, 103d Leg., 1st Sess. (Neb. 2013).
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total taxable value.77  Moreover, the bill restricted the use of TIF
funds where the total value of property in a city that was funded using
such funds, minus the excess value generated by redevelopment
projects within the city, exceeded five percent of the city’s total taxable
value.78  On April 17, 2014, the bill was indefinitely postponed.79

On January 22, 2014, Senator Al Davis introduced Nebraska Leg-
islative Bill 1095, which was subsequently referred to the Urban Af-
fairs Committee.80  In its original form, the bill added a requirement
that members of the Redevelopment Authority, appointed by the
mayor (or other presiding officer of the governing body), consist of lo-
cal stakeholders.81  The bill further required a Redevelopment Au-
thority to maintain a website displaying established metrics and
performance thresholds for TIF projects.82  Those metrics and per-
formance thresholds would then be used to determine the effective-
ness of such redevelopment projects.83

The bill also created the Tax Increment Financing Division of the
Department of Economic Development (the “TIF Division”).84  The
purpose of this new division would be to create state oversight of the
use of TIF by establishing procedures that must be followed by local
authorities.85  Additionally, the bill tasked the TIF Division with es-
tablishing procedures for the required cost-benefit analysis, a power
currently held by local authorities.86  Moreover, a city that used TIF
would be required to publish names of TIF recipients that were not in
compliance with their TIF agreements on the city’s website and to pro-
vide yearly reports to the TIF Division on the economic impact of rede-
velopment plans, subsequent year strategies and priorities for the use
of TIF, and a summary of TIF’s contribution to the local community.87

The bill proposed to finance this new division by establishing a fee
structure for projects that benefit from TIF.88

During the Urban Affairs Committee Hearing on February 11,
2014, Senator Davis discussed potential amendments to the original
bill that placed the Tax Increment Financing Division under the au-

77. Neb. L.B. 529 § 1.
78. Id.
79. LEGIS. JOURNAL, 103d Leg., 2d Sess. 1631 (Neb. 2014).
80. L.B. 1095, 103d Leg., 2d Sess. (Neb. 2014).
81. Neb. L.B. 1095 § 1.  Local stakeholders “may include city staff, members of the

governing body, representatives of other taxing bodies that levy property taxes, experts
in the area of economic development, and members of the public.” Id.

82. Id.
83. Id.
84. Id. § 8.
85. Id. § 9.
86. Id. § 3.
87. Id. § 5.
88. Id. § 9.
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thority of the Auditor of Public Accounts rather than the Department
of Economic Development.89  An amended version of the bill would
have also contained a requirement that representatives from the local
school district, county, or community college to be given a seat on the
Redevelopment Authority.90  Finally, Senator Davis discussed amend-
ing the bill to include a claw back provision for projects that failed to
meet their TIF agreements and prorate the fee used to finance the
division over the lifetime of the project.91

On March 26, 2014, after it became clear L.B. 1095 would not be
enacted into law, Senator Davis introduced Nebraska Legislative Res-
olution 599.92  The resolution tasked the Urban Affairs Committee
with conducting an interim study into municipalities’ use of TIF and
its impact on their communities.93  On April 17, 2014, the bill was
indefinitely postponed.94

3. 104th Legislature: Attacks on the Use of TIF Pick Up Speed

On January 14, 2015, Senator Mike Groene introduced Nebraska
Legislative Bill 238, which was subsequently referred to the Urban
Affairs Committee.95  The bill amended the Statute to provide a defi-
nition for public works.96  This definition tightened restrictions on ex-
penditures for which TIF bonds could be used.97  Moreover, the bill
placed restrictions on the sale of bonds as well as their interest
rates.98

On January 20, 2015, Senator Groene introduced Nebraska Legis-
lative Bill 445, which was subsequently referred to the Urban Affairs
Committee.99  The bill required the Department of Revenue to develop
an audit plan for all TIF projects and to audit each project at least

89. Hearing on L.B. 1095, supra note 56, at 1 (statement of Sen. Al Davis).
90. Id.
91. Id.
92. Dick Clark, Platte Chat: The Tiff over TIF in Nebraska, PLATTE INST. FOR ECON.

RES. 1 (Oct. 22, 2014), http://www.platteinstitute.org/Library/DocLib/PlatteChatTIF
.pdf.

93. L.R. 599, 103d Leg., 2d Sess. (Neb. 2014).
94. LEGIS. JOURNAL, 103d Leg., 2d Sess. 1631 (Neb. 2014).
95. L.B. 238, 104th Leg., 1st Sess. (Neb. 2015).
96. See Neb. L.B. 238 § 1 (stating “[p]ublic works means streets, roads, public utili-

ties, other public infrastructure, and other public facilities.”).
97. See id. § 3 (stating “the funds received from the issuance of bonds or other in-

debtedness will only be used for expenditures by the city for land acquisition and site
preparation and on public works.”).  The bill also required municipalities to certify that
funds were only used for such expenditures. Id. § 4.

98. See id. § 5 (declaring that “bonds that are issued and paid for through the use
of tax-increment financing shall not have an interest rate exceeding the prime rate . . .
plus two percentage points.”).

99. L.B. 445, 104th Leg., 1st Sess. (Neb. 2015).
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once every two years.100  If an audit uncovered that a project was not
in compliance with the Statute, the bill prohibited the city in which
that project was located from approving additional TIF projects until
the Department of Revenue was satisfied that the requirements of the
Statute were being met.101

On January 21, 2015, Senator Davis introduced Nebraska Legis-
lative Bill 596, which also was subsequently referred to the Urban Af-
fairs Committee.102  The bill required the Redevelopment Authority to
include representatives of the school district, county, and community
college.103  The bill also created the Tax Increment Financing Division
of the Auditor of Public Accounts and established a claw back provi-
sion for projects that failed to meet their TIF agreements.104

On May 11, 2015, Senator Sue Crawford introduced Amendment
653 to Nebraska Legislative Bill 539.105  Prior to the amendment, L.B.
539 empowered the Legislative Audit Office and Auditor of Public Ac-
counts to require audited entities to submit to audit requests in a
timely and responsibly manner.106  The amendment provided the Au-
ditor of Public Accounts the power to audit a Redevelopment Author-
ity when deemed necessary by the auditor or when requested by the
Redevelopment Authority.107  Governor Pete Ricketts approved the
bill on May 27, 2015.108

On January 6, 2016, Senator Mike Groene introduced Nebraska
Legislative Bill 719, which was subsequently referred to the Urban
Affairs Committee.109  The bill would have prohibited TIF funds to be
used for redevelopment projects on undeveloped vacant land.110  The
bill would have further prevented undeveloped vacant land from being
declared blighted and substandard.111  After Senator Groene re-
quested a vote by the committee, the bill failed five to two.112

On January 11, 2016, Senator Dan Hughes introduced Nebraska
Legislative Resolution 394CA, which was subsequently referred to the

100. Neb. L.B. 445 § 1.
101. Id.
102. L.B. 596, 104th Leg., 1st Sess. (Neb. 2015).
103. Neb. L.B. 596 § 2.
104. Id. §§ 3, 5.
105. LEGIS. JOURNAL, 104th Leg., 1st Sess. 792 (Neb. 2015).
106. Hearing on L.B. 539 Before the Comm. on Urban Affairs, 104th Leg., 1st Sess.

16 (Neb. 2015).
107. Amendment 653, 104th Leg., 1st Sess. § 1 (Neb. 2015).
108. LEGIS. JOURNAL, 104th Leg., 1st Sess. 1892 (Neb. 2015).
109. L.B. 719, 104th Leg., 2d Sess. (Neb. 2016).
110. Neb. L.B. 719 § 1.
111. Id.
112. Sen. Mike Groene, TIF Bill Falters in Committee, NORTH PLATTE TELEGRAPH

(Feb. 18, 2016), http://www.nptelegraph.com/opinion/editorials/tif-bill-falters-in-commit
tee/article_4995cc3a-d5d0-11e5-913d-533aaeb919ec.html.
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Urban Affairs Committee.113  The proposed constitutional amend-
ment would have permitted a taxing entity to opt out of having its
taxes diverted to fund a TIF redevelopment project.114  On February
17, 2016, the proposed constitutional amendment was indefinitely
postponed.115

On January 11, 2016, Senators Al Davis and Mike Groene intro-
duced Nebraska Legislative Resolution 399CA, which was subse-
quently referred to the Urban Affairs Committee.116  The proposed
constitutional amendment would have required cities to submit the
final decision regarding TIF funds to a vote by registered voters of the
city, school district, and county covered by the redevelopment pro-
ject.117  Authorization would have required majority approval from
such voters.118  On February 17, 2016, the proposed constitutional
amendment was indefinitely postponed.119

On January 20, 2016, Senator Curt Friesen introduced Nebraska
Legislative Bill 1042, which was subsequently referred to the Urban
Affairs Committee.120  The bill would have required a city to obtain
approval for a redevelopment project from the county board of equali-
zation covering the redevelopment project area.121  Under the bill, the
board of equalization would have been permitted, but not required, to
approve the redevelopment project if the board determined the project
met the Statute’s requirements.122  The bill further would have re-
quired the county assessor to include in a school district’s valuation
the assessed value of a redevelopment project property rather than
the base value of the property prior to the redevelopment project, as is
currently the case under the Statute.123  On February 17, 2016, the
bill was indefinitely postponed.124

On January 20, 2016, Senator Sue Crawford introduced Nebraska
Legislative Bill 1059, which was subsequently referred to the Urban
Affairs Committee.125  The bill would require an applicant for TIF
funds to disclose whether the redeveloper has or intends to apply for
tax incentives under the Nebraska Advantage Act, the amount of ex-
pected incentives from that application, and whether the application

113. L.R. 394CA, 104th Leg., 2d Sess. (Neb. 2016).
114. Neb. L.R. 394CA § 1.
115. LEGIS. JOURNAL, 104th Leg., 2d Sess. 597 (Neb. 2016).
116. L.R. 399CA, 104th Leg., 2d Sess. (Neb. 2016).
117. Neb. L.R. 399CA § 1.
118. Id.
119. LEGIS. JOURNAL, 104th Leg., 2d Sess. 597 (Neb. 2016).
120. L.B. 1042, 104th Leg., 2d Sess. (Neb. 2016).
121. Neb. L.B. 1042 § 1.
122. Id.
123. Id. § 2; NEB. REV. STAT. § 18-2103(21).
124. LEGIS. JOURNAL, 104th Leg., 2d Sess. 597 (Neb. 2016).
125. L.B. 1059, 104th Leg., 2d Sess. (Neb. 2016).
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includes a refund of revenues from the city’s local option sales tax.126

The bill is currently up for final reading by the legislature.127

On January 20, 2016, Senators Al Davis and Bob Krist introduced
Nebraska Legislative Bill 1102, which was subsequently referred to
the Urban Affairs Committee.128  The bill would have permitted the
Legislative Performance Audit Committee to conduct performance au-
dits of TIF redevelopment projects.129

4. Proponents of TIF Reform Face-Off Against Opponents During
Public Legislative Hearings

Proponents of bills amending the Statute urged the Urban Affairs
Committee that TIF use in Nebraska is fraught with abuse.130  These
claims were backed by numerous references to studies on TIF use in
Nebraska conducted by the Progressive Research Institute and the
Platte Institute for Economic Research.131  One of the issues with TIF
as it is currently used in Nebraska, according to proponents of reform,
is the lack of oversight and subsequent lack of recourse available to
citizens.132  Moreover, proponents of the bills assert there are funda-
mental errors with the but-for test as it is applied in Nebraska.133

126. Neb. L.B. 1059 § 1.
127. LEGIS. JOURNAL, 104th Leg., 2d Sess. 932 (Neb. 2016).
128. L.B. 1102, 104th Leg., 2d Sess. (Neb. 2016).
129. Neb. L.B. 1102 § 2.  At the time of publication, L.B. 1102 was still pending

before the legislature, but it had not been prioritized and was thus “unlikely to receive
additional consideration.” David C. Levy, Urban Affairs Committee Considers Changes
to Tax Increment Financing, BAIRD HOLM: DIRT ALERT (Feb. 29, 2016), http://www.baird
holm.com/publications-feed/entry/urban-affairs-committee-considers-changes-to-tax-in
crement-financing.html.

130. See Hearing on L.B. 238, L.B. 445, and L.B. 596 Before the Comm. on Urban
Affairs, 104th Leg., 1st Sess. 5 (Neb. 2015) (statement of Sen. Al Davis) (referring to the
current state of the statutory tool as “a sloppily applied whitewash to any developer
wanting something for nothing”); Hearing on L.B. 238, L.B. 445, and L.B. 596 Before the
Comm. on Urban Affairs, 104th Leg., 1st Sess. 96-98 (Neb. 2015) (statement of Sen.
Mike Groene) (equating models of funding a TIF project to extortion and bribery).  One
senator on the Committee voiced his agreement. Hearing on L.B. 1095, supra note 38, at
24 (statement of Sen. Russ Karpicek) (“I think it’s been very much abused.”).

131. Hearing on L.B. 238, L.B. 445, and L.B. 596, supra note 130, at 12-13; Hearing
on L.R. 599, supra note 56, at 6, 16; Hearing on L.B. 1095, supra note 56, at 3; KRIZ,
supra note 54; JOHN J. DUNN, PROGRESSIVE RES. INST. OF NEB., WHAT IS TAX INCREMENT

FINANCING (AND WHY SHOULD ANYONE CARE)? 6, 9 (2011).
132. Hearing on L.B. 238, L.B. 445, and L.B. 596, supra note 130, at 13 (statement

of Renee Fry) (stating she was unaware of any instance where there had been a remedy
in the case where statutory requirements may not have been met); Hearing on L.B.
1095, supra note 56, at 16 (statement of Sen. Mike Groene) (referring to a letter from
the Nebraska Attorney General and characterizing the response as, “[t]here’s no over-
sight.  If you think there’s a problem, take your own money and hire a lawyer and have
a civic action.”).

133. Hearing on L.B. 238, L.B. 445, and L.B. 596, supra note 130, at 61 (statement
of Sen. Mike Groene) (“Most of the projects I know that have been given [TIF] are going
to build anyway.”); Hearing on L.R. 599, supra note 56, at 16 (statement of Dick Clark)
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Supporters of amending the Statute argue that this flawed but-for test
results in losses to communities across the state because of the subse-
quent increase in state aid in accordance with the Nebraska Tax Eq-
uity and Educational Opportunities Support Act (“TEEOSA”)
formula.134

Opponents of the proposed legislation counter that Nebraska is
already among the strictest states when it comes to TIF.135  Moreover,
opponents argue that current notice requirements have been proven
to offer concerned taxpayers a successful avenue for changing the way
local governments use TIF.136  Opponents contend that projects are
often nixed before making it to the public hearing phase.137  Projects
have also been subject to audit in the past.138  Opponents of amending
the statute assert that taxpayers who are concerned with their local
governments’ use of TIF can implement change through the electoral

(asserting that if the redevelopment area might be the location of any project of similar
value, then the but-for test’s requirements have not been met); Hearing on L.B. 1095,
supra note 56, at 14 (statement of Sen. Mike Groene) (“Every TIF in North Platte was
going to be built . . . anyway.  Every one of them.”).

134. Hearing on L.R. 599, supra note 56, at 3 (statement of Sen. Al Davis) (explain-
ing that TIF projects are removed from “valuation purposes for the TEEOSA formula,”
which resulted in increased state aid to Nebraska schools by $22 million in 2012); Hear-
ing on L.R. 599, supra note 56, at 7 (statement of Renee Fry) (stating the same and
adding that increased aid is received by equalized school districts that contain TIF
projects because the TEEOSA equation drops the project for valuation purposes while
the districts’ needs remain the same).

135. Hearing on L.B. 1095, supra note 56, at 41 (statement of Lynn Rex) (“[T]he
state of Nebraska has one of the most restrictive tax increment financing laws in the
country, not just the region, in the country.”); Hearing on L.B. 529 and L.R. 29CA Before
the Comm. on Urban Affairs, 103d Leg., 1st Sess. 38 (Neb. 2013) (statement of Sen.
Lynn Rex) (noting that Nebraska is among only three states with a fifteen-year limita-
tion on TIF while all others permit longer payback periods); Hearing on L.B. 1132 and
L.R. 376CA Before the Comm. on Urban Affairs, 102d Leg., 2d Sess. 38 (Neb. 2012)
(statement of Sen. Heath Mello) (discussing Nebraska’s strict statutory limitations in
comparison to other states’ TIF statutes).

136. Hearing on L.B. 238, L.B. 445, and L.B. 596, supra note 130, at 32 (statement
of Ervin Portis) (“[I]n the three projects we’ve approved, we sent or published notice 64
times.”); see also Hearing on L.B. 1095, supra note 56, at 38 (statement of Jack Cheloha)
(describing the removal of a blighted and substandard designation in the Fairacres
neighborhood in Omaha after the community spoke out against the designation).

137. Hearing on L.B. 238, L.B. 445, and L.B. 596, supra note 130, at 44-45 (state-
ment of Andrew Willis) (stating he has advised clients not to pursue a “fair number” of
TIF projects, usually at the application level); Hearing on L.R. 599, supra note 56, at 25
(statement of David Landis) (“We require in the city of Lincoln a blighted, substandard
survey done by a planning firm . . . .  And those professionals who are not part of the city
government provide that to us and on occasion they will say, no, this is not
‘blightable.’”).

138. Hearing on L.B. 238, L.B. 445, and L.B. 596, supra note 130, at 105 (statement
of Mike Bacon) (referencing the fact that 40 audits of TIF projects had occurred, two of
which were his); Hearing on L.B. 238, L.B. 445, and L.B. 596, supra note 130, at 104
(statement of David Landis) (noting secondhand knowledge that 40 audits of TIF
projects had occurred).



2016] TIF IN NEBRASKA 665

process.139  Additionally, TIF supporters argue that the process of
funding a TIF project creates an inherent check on the types of
projects that are ultimately awarded TIF funding.140  With respect to
the but-for test, opponents of the proposed legislation argue the mere
possibility that a different project might occur in the redevelopment
area does not mean such a project will ever come to fruition, especially
when considering a developer’s need to generate a worthwhile return
on investment.141  In addition, the increased state aid to equalized
school districts that contain TIF projects produces the need to evalu-
ate the TEEOSA formula, not create more state oversight of TIF.142

According to one opponent, the proposed changes were recently cited
by three companies as the reason for their decision to locate their com-
panies outside of Nebraska.143  At least one senator on the committee
was vocal about his agreement with the opponents of the proposed leg-
islation by directing the bills’ introducers to fix TIF locally rather than
telling the legislature to restrict economic development.144

139. Hearing on L.B. 1095, supra note 56, at 19 (statement of Ervin Portis) (“There’s
no shortage of folks running for those local offices.  We got three people running for
mayor [in Plattsmouth] right now.  All of those city council seats are contested elections.
That’s accountability at the local level.”); Hearing on L.B. 1095, supra note 56, at 43
(statement of Lynn Rex) (“[Taxpayers] simply don’t have to reelect . . . .”).

140. Hearing on L.B. 238, L.B. 445, and L.B. 596, supra note 130, at 75 (statement
of Cassie Paben) (pointing to increased pressure from lenders on developers with re-
spect to backing notes issued for TIF purposes “to ensure that the financial institution is
able to get repaid”); Hearing on L.B. 1095, supra note 56, at 21-22 (statement of Ken
Bunger) (explaining when a project is unsuccessful, “the bank and the developer who
usually guarantees the loan is out of luck”); Hearing on L.B. 1095, supra note 56, at 41
(statement of Lynn Rex) (“Bond counsel has got to put their signature and the credibil-
ity of their law firm on the dotted line before bonds can be issued.”).

141. Hearing on L.R. 599, supra note 56, at 30 (statement of David Landis) (“That
there is a viable alternative that you can conceive of on paper doesn’t mean there’s a
person willing to do it and pony up the money . . . .  [T]he notion that an intellectually
attractive alternative might exist doesn’t mean that the kinds of buildings that existed
and made our neighborhoods look bad are going to be torn down and replaced by new
buildings.”); Hearing on L.R. 599, supra note 56, at 65 (statement of Cassie Paben) (“I
don’t know a developer in their right mind that would truly develop a project with little
or no return on their investment.”).

142. Hearing on L.R. 599, supra note 56, at 33 (statement of David Landis) (“[T]he
solution, I think, to the problem that Senator Davis has raised lies in the state aid
formula . . . .  It doesn’t lie in creating a state oversight system, absolutely unprece-
dented in the nation . . . .”).

143. Hearing on L.B. 719, L.B. 1042, L.R. 394CA, and L.R. 399CA Before the Comm.
on Urban Affairs, 104th Leg., 2d Sess. 78 (Neb. 2016) (statement of Lynn Rex).

144. Hearing on L.B. 238, L.B. 445, and L.B. 596, supra note 130, at 38 (statement
of Sen. Bob Krist) (“If your TIF is broken in your local area, fix your TIF in your local
area.  Quit bringing bills here and telling us to restrict community development, eco-
nomic development.”).



666 CREIGHTON LAW REVIEW [Vol. 49

III. BACKGROUND

A. ECONOMIC ANALYSES YIELD INCONSISTENT RESULTS ON IMPACT

OF TIF

Tax Increment Financing (“TIF”) is arguably the most popular ec-
onomic development tool implemented by municipalities across the
United States.145  In light of this widespread use, TIF’s effects vary
significantly across urban and rural contexts.146  While studies have
shown TIF’s effects on urban school district finances are minimal, ru-
ral school districts’ finances experience a moderately positive effect
where TIF is used.147  Municipalities experiencing financial woes are
more prone to adopt TIF.148  In terms of effectiveness, TIF has been
found to have its greatest impact in blighted areas.149  Regarding the
decision-making process, competition for business investment with
other local municipalities plays a significant role.150  Additionally,
there is no indication that TIF adoption is the result of a desire to
divert tax revenue away from an overlapping taxing jurisdiction.151

The academic world has been unable to come to agreement with
respect to the impacts TIF use has on economic growth.152  On the one
hand, results suggest that TIF has a stimulative effect on residential
property values within a TIF district as well as the surrounding com-
munity.153  TIF also results in greater growth in prices of commercial

145. Rachel Weber et al., The Effect of Tax Increment Financing on School District
Revenues: Regional Variation and Interjurisdictional Competition, 40 ST. & LOC. GOV’T
REV. 27, 27 (2008).

146. See id. at 37, 39 (highlighting inconsistent effects of TIF resulting from differ-
ences with respect to structural, political, and economical factors).

147. Id. at 39.
148. Paul F. Byrne, Strategic Interaction and the Adoption of Tax Increment Financ-

ing, 35 REGIONAL SCI. & URB. ECON. 279, 298 (2005).
149. Paul F. Byrne, Determinants of Property Value Growth for Tax Increment Fi-

nancing Districts, 20 ECON. DEV. Q. 317, 318 (2006) (measuring blight using vacancy
rates and median age of improvements); Brent C. Smith, If You Promise to Build It, Will
They Come?  The Interaction Between Local Economic Development Policy and the Real
Estate Market: Evidence from Tax Increment Finance Districts, 37 REAL EST. ECON. 209,
232 (2009).

150. Byrne, supra note 148, at 298.
151. Id.
152. Joan M. Youngman, TIF at a Turning Point: Defining Debt Down, TAX ANA-

LYSTS ST. TAX NOTES, May 2, 2011, at 323 (“That [lack of consensus] is unsurprising,
given the enormous variety of circumstances, regions, and types of projects at issue.”);
Weber, supra note 145, at 29.

153. See Smith, supra note 149, at 231-32 (showing increase in prices in neighbor-
hoods designated for TIF); Brent C. Smith, The Impact of Tax Increment Finance Dis-
tricts on Localized Real Estate: Evidence from Chicago’s Multifamily Markets, 15 J. OF

HOUSING ECON. 21, 35 (2006) (showing greater appreciation rates for multifamily hous-
ing within TIF districts when compared to areas not designated for TIF use, but admit-
ting possibility of sample selection bias that could threaten validity of results); Joyce
Man & Mark S. Rosentraub, Tax Increment Financing: Municipal Adoption and Effects
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properties in TIF districts as opposed to areas not designated for TIF
use.154  Further, the argument that TIF use displaces commercial de-
velopment in other parts of a community lacks statistical support.155

On the other hand, some evidence illustrates cities that adopt TIF ex-
perience lower growth rates than those that do not.156  With respect to
commercial property, other research indicates that the use of TIF re-
sults in a reduction of commercial property value growth in parts of a
municipality that do not use TIF; however, no such offset has been
found with respect to industrial property.157

B. OMAHA-BASED THINK TANKS BLAST THE USE OF TIF IN

NEBRASKA

1. Progressive Research Institute of Nebraska

In 2011, the Progressive Research Institute of Nebraska issued a
report focusing on the use of TIF funds to incentivize development by
for-profit entities in Omaha and questioning whether the allocation of
such funds served a private or public benefit.158  Citing the Commu-
nity Development Law’s but-for requirement, the report noted that of
the thirty-seven TIF projects approved in Omaha in 2008 and 2009,
thirty lacked any evidence that the but-for test had been consid-
ered.159  John Dunn, the author, characterized two of the seven that

on Property Value Growth, 26 PUB. FIN. REV. 523, 541 (1998) (measuring increase in
“median owner-occupied housing value[s]”).

154. Smith, supra note 149, at 231-32 (“TIF designation and the anticipated, or ac-
companying, public and private investment in TIF projects stimulates market interest”
as shown by greater increase in price for commercial properties within a TIF district
than those outside of a TIF district).

155. David F. Merriman et al., Do Tax Increment Finance Districts Stimulate
Growth in Real Estate Values, 39 REAL EST. ECON. 221, 241-43 (2011) (“We do not find
any statistical support for the hypothesis that commercial development in TIF districts
displaces commercial development elsewhere in the community.  Rather, we find evi-
dence of a substantial synergistic effect.”).

156. Richard F. Dye & David F. Merriman, The Effects of Tax Increment Financing
on Economic Development, 47 J. OF URB. ECON. 306, 324 (2000).  Three years later, a
subsequent study did not find “the earlier provocative result of a significantly negative
impact of TIF adoption on growth, but we still find no positive impact of TIF adoption on
the growth in citywide property values.” Richard F. Dye & David F. Merriman, The
Effect of Tax Increment Financing on Land Use, in THE PROPERTY TAX, LAND USE, AND

LAND-USE REGULATION (Dick Netzer ed.).
157. RICHARD F. DYE & DAVID F. MERRIMAN, LINCOLN INST. OF LAND Pol’Y, TAX IN-

CREMENT FINANCING: A TOOL FOR LOCAL ECONOMIC DEVELOPMENT 2, 7 (2006).
158. DUNN, supra note 131, at 6, 9.  The Progressive Research Institute of Nebraska

has since changed its name to Policy Research and Innovation, which states its mission
is to “conduct research and promote policies that advance opportunities and justice, ex-
pand and strengthen the middle class, and help all people achieve the American
dream.” Hearing on L.R. 599, supra note 56, at 22; What We Do, POLICY RESEARCH &
INNOVATION (May 14, 2015), http://www.prineb.org/Documents/PRI_Resume5-14-15.pdf.

159. DUNN, supra note 131, at 6.  The but-for test asks whether a project would have
been economically feasible and whether the project would have occurred in the redevel-



668 CREIGHTON LAW REVIEW [Vol. 49

did contain a clause in reference to the but-for test as questionable
and pointed out that those two projects would still have been profita-
ble without the use of TIF.160  Moreover, the report was critical of
projects that were granted TIF funds where one company benefitting
from TIF was a successful business venture and where another project
was located near the University of Nebraska-Omaha’s recent develop-
ment.161  With respect to TIF funds being allocated to for-profit TIF
projects, the study found that just under $40 million in TIF funds had
been approved during 2008 and 2009 combined, resulting in $2.6 mil-
lion in diverted tax revenue when taking into account the fifteen-year
lifespan of a TIF project.162  The report, however, acknowledged the
lack of opposition to TIF projects in city council and planning board
meetings.163  Determining that the required cost-benefit analyses for
the TIF plans studied were inadequate, the report noted the city coun-
cil’s responsibility to reject redevelopment plans associated with those
inadequate analyses.164  Further, the report recommended that rede-
velopment plans be subjected to increased scrutiny so as to ensure TIF
funds are allocated for public, rather than private, benefit.165

In 2012, the Progressive Research Institute of Nebraska issued a
research update to the 2011 report.166  The report expressed concern
over the fact that a vast majority of TIF projects in Omaha are for
commercial projects and market-rate housing.167  Moreover, the re-
port claimed that the City of Omaha lost $28.6 million in tax revenues
in 2011 and $179.5 million combined over the fifteen years prior to the
report.168  Finally, the report argued the City of Omaha was obviously
abusing the but-for test and suggested the City of Omaha was thumb-
ing its nose at the statutory requirement.169

opment area without the use of TIF. NEB. REV. STAT. § 18-2116(1). About half of the
states that allow TIF have the but-for requirement, but “a simple assertion that the
project would not proceed without the TIF suffices.” DUNN, supra note 131, at 6.

160. DUNN, supra note 131, at 7.  The report queried, “should the City be subsidizing
projects beyond the break-even point?” Id.

161. Id. at 10 (referencing the Aksarben Village development’s location in relation
to the University of Nebraska-Omaha’s extensive development).

162. Id. at 8-9.  Dunn characterized these numbers as “tax expenditures” and money
“lost to the City.” Id. at 9.

163. Id. at 10.
164. Id. at 11.
165. Id. at 12.
166. JI-HYUNG PARK & KENNETH A. KRIZ, PROGRESSIVE RES. INST. OF NEB., RE-

SEARCH UPDATE: WHAT IS TAX INCREMENT FINANCING (AND WHY SHOULD ANYONE CARE)?
2 (2012).

167. Id. at 7 (“Commercial projects and market-rate housing projects are less likely
to promote long-term job gains than are industrial projects.”).

168. Id. at 11.
169. Id. at 13, 15 (suggesting that city council members were not properly educated

on or were willfully ignorant of the Statute’s requirements).
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2. Platte Institute for Economic Research

In July of 2013, the Platte Institute for Economic Research issued
a policy study entitled The Use of Tax Increment Financing in Ne-
braska.170  In a review of the academic literature on the use of TIF,
the study asserted that socio-economic factors, such as historical
growth patterns, fiscal structure, and community characteristics,
should be afforded more credit than TIF projects on the economic de-
velopment of a local economy.171  That line of research was contrasted
to studies that assert TIF projects lead to increased property values
and gross income of residents, resulting in positive economic
development.172

The study also criticized the commonly used but-for test as it is
written in the Statute and, through case studies on three TIF projects
in Nebraska, as it is applied throughout the state.173  The use of TIF
is often controversial because of the belief that TIF diverts funds from
local authorities to which they otherwise would have been entitled.174

Where a project might in fact occur after a certain period of time, the
funds that are diverted for the completion of that project through the
use of TIF result in lost revenue after the point at which the project
would have occurred.175  The author, Kenneth A. Kriz, asserts that
the first issue with the but-for test is that it is most often applied as a
question of whether the particular project in the redevelopment plan
would occur without the use of TIF.176  This is the wrong way to ap-
proach the interpretation of the requirement, according to Kriz, be-
cause if any project of similar value would have occurred without the
use of TIF, then the above-mentioned loss of revenue will result.177

The second issue with the but-for test is because of the potential that a
project of similar value might occur without the use of TIF at a later

170. KRIZ, supra note 54, at 1.  The Platte Institute’s mission is to “[a]dvance public
policy alternatives that foster limited government, personal responsibility and free en-
terprise in Nebraska.” Id. at 24.  At the time the policy study was published, Mike
Groene sat on the organization’s board of directors. Id. He has since become a state
senator and has introduced legislative bills calling for more oversight on the use of TIF.
L.B. 719, 104th Leg., 2d Sess. (Neb. 2016); L.B. 445, 104th Leg., 1st Sess. (Neb. 2015);
L.B. 238, 104th Leg., 1st Sess. (Neb. 2015).

171. KRIZ, supra note 54, at 6.  Citing a study he previously conducted on the use of
TIF in Minnesota, Kriz also noted, “TIF adoption most likely has a negative effect on
local finances but . . . under some specific circumstances . . . it could have a positive
effect.” Id. at 7.

172. Id. at 6-7.
173. Id. at 4-5, 10-15.  The but-for test asks whether a project would have been eco-

nomically feasible and whether the project would have occurred in the redevelopment
area with the use of TIF. NEB. REV. STAT. § 18-2116(1).

174. KRIZ, supra note 54, at 4.
175. Id.
176. Id.
177. Id.
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date, local decision makers are left with the dilemma of making pre-
dictions about potential development years into the future.178  The
third issue with the but-for test is that the existence of multiple inter-
pretations of the vague statutory language setting forth the but-for
requirement results in a race to the bottom approach by local
governments.179

The study determined there is minimal evidence that TIF has a
strong impact on local economies despite presenting data that showed
positive return on investment and job growth for cities even in in-
stances where the project absolutely would have developed without
the assistance of TIF.180  The study further found there are multiple
systematic issues with the use of TIF in Nebraska because the case
studies suggested the but-for test was not implemented correctly, the
cost-benefit analysis was not documented, a conflict of interest may
have been present in one case, and cities failed to monitor whether the
projects reached the employment or investment targets.181  Kriz also
characterized blighted and substandard designations by municipali-
ties as excessive, citing one case study city where almost one-third of
the city’s land had been declared blighted and substandard.182  Based
on these findings, the study recommended the state implement over-
sight on the use of TIF and examine the blighted and substandard
designations by local governments.183  The study further called for a
review and change to the but-for test and cost-benefit analysis re-
quirements.184  Finally, the study recommended that the state require
local governments to monitor whether TIF project goals are being met
and to enact a claw back provision for instances where they are not.185

178. Id. at 5 (noting “only a probabilistic assessment can be made,” because imple-
mentation of a parcel level model of development probabilities is “still years away”).

179. Id.
180. Id. at 19-21 (analyzing data from one of the case study cities and concluding

that “in a worst-case scenario the project would still break even for the city”).  From the
school district’s perspective, the data showed a positive impact on school district fi-
nances where the probability that the project would have occurred without the use of
TIF reached as high as 80%. Id. at 20-21.

181. Id. at 21.  “The impression left on the researcher by the interviews is that the
projects . . . were destined for approval and the process steps were just pro forma.” Id.

182. Id. at 22 (“[M]unicipalities seemed to be using blighted and substandard desig-
nations strategically and in a manner which seems to be excessive—in one case study
city almost 1/3 of the city land area was deemed to be blighted or substandard.”).

183. Id.
184. Id.
185. Id.
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C. FITZKE V. CITY OF HASTINGS: TAXPAYERS SUCCESSFULLY

CHALLENGE THE USE OF TIF

In Fitzke v. City of Hastings,186 the Nebraska Supreme Court
held that land can only be added to a redevelopment area that is al-
ready in existence if (1) the added land is declared blighted and sub-
standard in accordance with the Statute or (2) the addition of the land
is reasonably necessary to successfully implement an existing redevel-
opment plan.187  In Fitzke, Ronald and Delores Fitzke (the “Plain-
tiffs”) sued the City of Hastings and the Community Redevelopment
Authority of the City of Hastings (collectively, the “Defendants”), chal-
lenging the incorporation of undeveloped land into a redevelopment
area that had previously been declared blighted and substandard.188

The Nebraska District Court for Adams County determined that land
cannot be incorporated into an existing redevelopment area unless
that additional land is declared blighted and substandard.189  The dis-
trict court further provided that merely incorporating a piece of land
into an existing redevelopment area, absent a showing that the incor-
poration is required to relieve blighted or substandard conditions,
does not automatically result in a characterization of the land as
blighted and substandard.190

The Defendants appealed to the Nebraska Court of Appeals,
claiming the district court erred by misconstruing or misapplying pro-
visions of the Statute, and the Nebraska Supreme Court removed the
case to its own docket.191  The Nebraska Supreme Court affirmed the
ruling of the district court, but disagreed with the district court’s rea-
soning.192  Contrary to the district court, the Nebraska Supreme
Court held that land added to an existing redevelopment area need
not necessarily be declared blighted and substandard.193  Rather, the
court held that an alternative approach to adding land requires a
showing that the addition of the land is reasonably necessary to the
successful implementation of an existing redevelopment plan.194  The
Nebraska Supreme Court reasoned that simply revising an existing
redevelopment plan to add a new project, and subsequently incorpo-
rating land for that project into the existing redevelopment area, is

186. 582 N.W.2d 301 (Neb. 1998).
187. Fitzke v. City of Hastings, 582 N.W.2d 301, 312 (Neb. 1998).
188. Fitzke, 582 N.W.2d. at 305-06.  This incorporation was achieved by modifying

an existing redevelopment plan, which had already been approved, to include the new
project that consisted of the development of a campground. Id. at 305-06.

189. Id. at 306.
190. Id.
191. Id. at 306, 309.
192. Id. at 310, 312.
193. Id. at 312.
194. Id.
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not a sufficient showing that the land was incorporated as a necessary
part of the initial redevelopment plan.195  As a result, the court ulti-
mately determined the district court did not abuse its discretion in
declaring that the TIF grant was invalid and void because the record
contained no evidence that the incorporation of the undeveloped corn-
field into the existing redevelopment area was necessary for the carry-
ing out of the initial redevelopment plan.196  With its holding in
Fitzke, the Nebraska Supreme Court validated the judicial avenue for
citizens to successfully challenge decisions made by redevelopment
authorities where those decisions are illegal or not supported by the
evidence.197

IV. ANALYSIS

The Community Development Law and supplemental provisions
added in 1979 (collectively, the “Statute”) provide guidance for local
governments’ use of tax increment financing (“TIF”), which was ap-
proved as a constitutional amendment by Nebraska voters in 1978 to
redevelop substandard and blighted areas.198  TIF involves the cap-
ture of property taxes from the increase in property value generated
by a redevelopment project in an area that has been declared substan-
dard and blighted.199  The captured property taxes are typically used
to pay off a TIF bond that is backed by the commitment of the cap-
tured tax revenues and issued in order to provide up-front capital for
the project.200  Redevelopment projects that use TIF funds may only
begin after a redevelopment plan has been recommended by a commu-
nity redevelopment authority (“Redevelopment Authority”), reviewed
by a city or village’s planning commission, and approved by the gov-
erning body.201  Before recommending a redevelopment project, a Re-
development Authority must conduct a cost-benefit analysis,
considering factors such as impacts on public service needs, local
taxes, and employers and employees within the community.202  The
governing body may approve a redevelopment project if it finds that
the specific TIF project would not be economically feasible without

195. Id. at 311-12 (“If a private development project is ineligible for tax increment
financing because it is located on land which is not blighted or substandard[,] . . . it
logically follows that eligibility could not be created by simply incorporating the project
site into an adjacent area which has been declared blighted or substandard and revising
the redevelopment plan for that area to include the project.”).

196. Id. at 312.
197. Id. at 309.
198. NEB. CONST. art. VIII, § 12; NEB. REV. STAT. § 18-2102.
199. NEB. REV. STAT. §§ 18-2109, 18-2147.
200. Briffault, supra note 5, at 68.
201. NEB. REV. STAT. §§ 18-2112, 18-2116.
202. NEB. REV. STAT. § 18-2113(2).
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TIF funds, the project would not occur in the substandard and
blighted area without the use of TIF, and the costs and benefits of the
project would be in the long-term best interest of the community.203

This Analysis will illustrate how recent legislative bills that cre-
ate increased state oversight of local governments’ use of TIF in Ne-
braska are unnecessary.204  First, it will critique studies that are used
to support arguments for TIF reform in Nebraska and illustrate that
those studies’ conclusions are not only contradictory to their own find-
ings but also to the Statute.205  Second, it will outline and provide ex-
amples of the use of existing avenues of accountability, which show
that taxpayers who wish to challenge their local governments’ use of
TIF already have extensive recourse options.206

A. STUDIES RELIED UPON BY PROPONENTS OF INCREASED TIF
OVERSIGHT PRESENT AN INCOMPLETE PICTURE OF THE USE OF

TIF IN NEBRASKA

Proponents of TIF-reform bills frequently cite studies published
by the Progressive Research Institute and the Platte Institute for Eco-
nomic Research.207  John Dunn, author of the Progressive Research
Institute study, questions the efficacy of approving TIF projects that
would still be profitable without the use of TIF or that involve success-
ful business ventures.208  Dunn also takes issue with the TIF grant to
develop Aksarben Village in Omaha because of its proximity to devel-
opments undertaken by the University of Nebraska at Omaha.209

However, the Statute merely requires a showing that the project
would not be economically feasible without TIF funds, not a showing
that the project would not be profitable.210  As a result, Dunn’s im-
practical conclusion is off-base, because the Statute’s requirements do
not preclude successful businesses or otherwise profitable projects
from being granted TIF funds.211

203. NEB. REV. STAT. § 18-2116(1).  This test is commonly referred to as the but-for
test. See supra note 8 and accompanying text.

204. See infra notes 207-260 and accompanying text.
205. See infra notes 207-226 and accompanying text.
206. See infra notes 227-260 and accompanying text.
207. Hearing on L.B. 238, L.B. 445, and L.B. 596, supra note 130, at 12-14; Hearing

on L.R. 599, supra note 56, at 6, 16-17; Hearing on L.B. 1095, supra note 56, at 3.
208. DUNN, supra note 131, at 7, 10.
209. Id. at 10.
210. NEB. REV. STAT. § 18-2116(1).
211. Compare id. (referring to economic feasibility with no mention of profitability),

and Hearing on L.R. 599, supra note 56, at 65 (statement of Cassie Paben) (“I don’t
know a developer in their right mind that would truly develop a project with little or no
return on their investment.”), with DUNN, supra note 131, at 7 (“[S]hould the City be
subsidizing projects beyond the break-even point?”).
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Kenneth Kriz’s Platte Institute for Economic Research’s study ar-
gues for increased oversight at the state level by contending there is
little evidence that TIF has a strong impact on local economies.212  Us-
ing a statistical model to determine financial impact, Kriz claimed the
project in his first of three case studies would have been financially
burdensome in many cases to the school district overlapping the rede-
velopment project.213  This assertion is directly contradictory to the
study’s analysis, which showed a positive impact on school district fi-
nances in all but a few scenarios.214  Kriz also characterized munici-
palities’ use of blighted and substandard designations as excessive,
supporting his statement by referring to one case study city that had
declared almost one-third of the land as blighted and substandard.215

This characterization is in direct conflict with the Statute, which per-
mits the largest cities in the state to designate up to 35% of their land
as blighted while placing even less restrictive caps on smaller cities
and villages.216  Notwithstanding his conclusions, Kriz’s case study of
three TIF projects in Nebraska is not statistically representative of
the whole considering the 716 active TIF projects in Nebraska in
2014.217

A common argument raised by proponents of reform is that both
studies have found TIF projects which, according to the authors, did
not comply with the Statute’s requirements, such as conducting the
cost-benefit analysis or meeting the but-for test.218  Recent legislation
was also presented to the legislature that would permit a county board
of equalization to determine whether a redevelopment plan complies

212. KRIZ, supra note 54, at 21-22.
213. Id. at 22.
214. Compare id. at 19-21 (showing positive return on investment and job growth

for cities even in instances where the project absolutely would have developed without
the assistance of TIF and computing negative financial impact for school districts only
in instances where the project was 80% or more likely to occur without the use of TIF),
with id. at 22 (“[T]he project [in one of the case studies] was less advantageous finan-
cially to an overlapping school district and in many cases would produce a negative
financial effect.”).

215. KRIZ, supra note 54, at 22.
216. Compare NEB. REV. STAT. § 18-2103(11)(v) (limiting blight designation to not

more than 35% of metropolitan and first class cities, 50% of second class cities, and
100% of villages), with KRIZ, supra note 54, at 22 (“[M]unicipalities seemed to be using
blighted and substandard designations strategically and in a manner which seems to be
excessive – in one case study city almost 1/3 of the city land area was deemed to be
blighted or substandard.”).

217. Compare 2014 TIF REPORT, supra note 54, at 322 (showing 716 active TIF
projects in Nebraska for 2014), with KRIZ, supra note 54, at 10-15 (conducting a case
study analysis of three TIF projects).

218. Hearing on L.B. 238, L.B. 445, and L.B. 596, supra note 130, at 12-14 (testi-
mony of Renee Fry); Hearing on L.B. 1095, supra note 56, at 3 (statement of Sen. Al
Davis) (reading a letter from Kenneth Kriz to the Committee).
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with the Statute.219  Moreover, state senators have characterized the
use of TIF in Nebraska as fraught with abuse, likening the approval
process to extortion, bribery, and a sloppily applied whitewash.220  All
of these conclusions, however well-intentioned, are misleading to the
public, and could result in severe damage to economic development in
the state of Nebraska.221

Rather than relying on senators’ and academics’ personal inter-
pretations of the Statute, those wishing to assert that the Statute’s
requirements have been violated should seek such a determination
from an authority qualified to interpret the state’s laws—the court.222

This process proved effective for the taxpayers in Fitzke v. City of Has-
tings223 wherein the court nullified a redevelopment contract.224  As
the Nebraska Supreme Court held in Fitzke, a district court may alter
the decision of a redevelopment authority where the court determines
that the redevelopment authority’s decision was illegal or unsup-
ported by the evidence.225  As a result, rather than relying on studies
that examine less than one-half of one percent of active TIF projects to
support proposed bills restricting community development, senators
should encourage taxpayers who are actually aggrieved by these al-
leged extensive violations of the Statute to seek justice from the sys-
tem that was put in place to provide them just that.226

219. L.B. 1042, 104th Leg., 2d Sess. (Neb. 2016).
220. Hearing on L.B. 238, L.B. 445, and L.B. 596, supra note 130, at 5 (statement of

Sen. Al Davis) (referring to the current state of TIF as “a sloppily applied whitewash to
any developer wanting something for nothing”); Hearing on L.B. 238, L.B. 445, and L.B.
596, supra note 130, at 96-98 (Neb. 2015) (statement of Sen. Mike Groene) (equating
models of funding a TIF project to extortion and bribery).

221. See Hearing on L.B. 719, L.B. 1042, L.R. 394CA, and L.R. 399CA, supra note
143, (statement of Lynn Rex) (informing the legislature that three companies have cited
pending legislation as their reason for choosing to locate in Iowa and Colorado over
Nebraska).

222. See Fitzke v. City of Hastings, 582 N.W.2d 301, 309 (Neb. 1998) (considering
whether the “district court misconstrued or misapplied provisions” of the Statute).

223. 582 N.W.2d 301 (Neb. 1998).
224. Fitzke, 582 N.W.2d at 312.
225. Id. at 309.
226. Compare Hearing on L.B. 1095, supra note 56, at 3 (statement of Sen. Al Davis)

(reading a letter from Kenneth Kriz to the Committee), and KRIZ, supra note 54, at
(basing recommendations on case study of three TIF projects), with 2014 TIF REPORT,
supra note 54, at 322 (showing 716 active TIF projects in Nebraska for 2014), and Hear-
ing on L.B. 238, L.B. 445, and L.B. 596, supra note 130, at 38 (statement of Sen. Bob
Krist) (“If your TIF is broken in your local area, fix your TIF in your local area.  Quit
bringing bills here and telling us to restrict community development, economic
development.”).
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B. EXISTING AVENUES SUFFICIENTLY HOLD LOCAL GOVERNMENTS

ACCOUNTABLE ON THE USE OF TIF

Before a TIF project can be approved, the city’s governing body
must prepare a general plan for the city’s development.227  The city
must also request a recommendation from the planning commission as
to whether an area is substandard and blighted.228  Prior to making
the substandard and blighted determination, the governing body must
hold a public hearing.229  Notice of this hearing is required by publica-
tion once per week for two weeks with the last publication being no
less than ten days before the hearing.230  The Statute further requires
notice to be given to each registered neighborhood association within a
one-mile radius of the project as well as each taxing jurisdiction that
covers the redevelopment area.231

After an area is declared substandard and blighted, the commu-
nity redevelopment authority may prepare a TIF redevelopment
plan.232  The redevelopment plan must include a description of the
current and future uses of the redevelopment project area as well as
any proposed changes to the area.233  Before recommending a redevel-
opment plan to the governing body, the community redevelopment au-
thority must conduct a cost-benefit analysis to determine the impacts
of the redevelopment project.234

Once a redevelopment plan is prepared, the community redevel-
opment authority must submit the plan to the planning commission
for the commission’s recommendation on whether the redevelopment
plan is in conformity with the city’s general plan for development.235

Moreover, if a planning commission holds a public hearing to consider
the redevelopment plan, then notice as described below is
mandated.236

After the planning commission’s recommendation is received, the
Statute then requires that the governing body to conduct a public
hearing regarding the consideration of a redevelopment plan.237  No-
tice by publication is required once per week for two weeks with the

227. NEB. REV. STAT. § 18-2110
228. Id. § 18-2109; see also id. § 18-2103(10) to 18-2103(11) (defining substandard

and blighted).
229. Id. § 18-2109.
230. Id. § 18-2115(1).
231. See id. § 18-2115(2) (requiring notice to be given to “each county, school dis-

trict, community college, educational service unit, and natural resources district”).
232. Id. § 18-2109.
233. Id. § 18-2111.
234. Id. § 18-2113(2).
235. Id. § 18-2112.
236. Id. § 18-2115(3).
237. Id. § 18-2115(1).



2016] TIF IN NEBRASKA 677

last publication being no less than ten days before the hearing.238  The
Statute further requires notice to be given to each registered neigh-
borhood association within a one-mile radius of the project as well as
each taxing jurisdiction that covers the redevelopment project area.239

Any person wishing to express an opinion on the redevelopment plan
at such public hearing must be afforded that opportunity.240

The governing body may only approve a redevelopment plan if it
finds that the plan conforms to the Statute and the city’s general plan
for development.241  Additionally, the governing body must find that
the specific TIF project would not be economically feasible without
TIF funds, the project would not occur in the substandard and
blighted area without the use of TIF, and the costs and benefits of the
project would be in the long-term best interest of the community.242

As an initial matter, the way in which a TIF bond is issued and
financed presents an inherent check on a local government’s decision
to approve a TIF project due to the risks faced by certain involved
parties, namely the developer, bank, and bond counsel.243  Yet in the
face of this arduous approval process, supporters of recent amend-
ments to the Statute still contend that concerned citizens have no op-
tions when it comes to questioning their local governments’ use of
TIF.244  To combat this alleged lack of recourse, recently proposed leg-

238. Id.
239. Id. § 18-2115(2) (requiring notice to be given to “each county, school district,

community college, educational service unit, and natural resources district”).
240. Id. § 18-2115(1).
241. Id. § 18-2116(1).
242. Id.  This is commonly known as the but-for test. See supra note 8 and accompa-

nying text.
243. Compare Hearing on L.B. 238, L.B. 445, and L.B. 596, supra note 130, at 75

(statement of Cassie Paben) (pointing to increased pressure from lenders on developers
with respect to backing notes issued for TIF purposes “to ensure that the financial insti-
tution is able to get repaid”), Hearing on L.B. 1095, supra note 56, at 21-22 (statement
of Ken Bunger) (explaining that when a project is unsuccessful, “the bank and the devel-
oper who usually guarantees the loan is out of luck”), and Hearing on L.B. 1095, supra
note 56, at 41 (statement of Lynn Rex) (“Bond counsel has got to put their signature and
the credibility of their law firm on the dotted line before bonds can be issued.  They don’t
do that with reckless disregard because there are liabilities that are attached to them.
This is not a situation where cities are going out willy-nilly declaring things substan-
dard and blighted.”), with Hearing on L.B. 238, L.B. 445, and L.B. 596, supra note 130,
at 3 (statement of Sen. Al Davis) (claiming the use of TIF funds are held out as “a
sloppily applied whitewash to any developer wanting something for nothing” and chas-
tising “the blanket adoption of TIF financing for each and every project a developer
wants to undertake”), and KRIZ, supra note 54, at 21 (opining that proposed projects
“were destined for approval” with procedural steps merely serving as pro forma).

244. See Hearing on L.B. 238, L.B. 445, and L.B. 596, supra note 130, at 13 (state-
ment of Renee Fry) (stating she was unaware of any instance where there had been a
successful challenge to a TIF project where the challenger believed the Statute’s re-
quirements had not been met); Hearing on L.B. 1095, supra note 56, at 16 (statement of
Sen. Mike Groene) (“There’s no oversight.  If you think there’s a problem, take your own
money and hire a lawyer and have a civic action.”).
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islation would have required cities to obtain approval for a redevelop-
ment project from the county board of equalization.245  Another
proposed constitutional amendment sought to require each TIF deci-
sion to be submitted to a vote by local registered voters.246  Such pro-
posed legislation ignores the fact that although dozens of notices are
published or sent directly to these local registered voters, public disa-
greement throughout the TIF approval process is relatively nonexis-
tent.247  Moreover, where dissent arises in the public forum, the
prescribed notice has proven to be an effective option in the past.248

It is true that a dissenting member of the public will not always
be able to sway the governing body in its decision regarding a TIF
project, as was the case in Fitzke v. City of Hastings249 where the tax-
payer’s objections at the required city council meeting did not prevent
the approval of the project.250  Where the public forum is ineffective
for the taxpayer, like in Fitzke, the Nebraska Supreme Court has de-
termined that courts have the power to negate a community redevel-
opment authority’s decision with respect to TIF.251  Not only did the
court in Fitzke rule that it had the power to impact a community rede-
velopment authority’s decision, but it also ruled in favor of the taxpay-
ers in that case.252 Fitzke is thus a prime example of the judicial
system providing a viable alternative route for aggrieved taxpayers to
challenge the legality of their community leaders’ actions concerning
TIF even after a redevelopment plan has been approved.253

245. L.R. 1042, 104th Leg., 2d Sess. (Neb. 2016).
246. L.R. 399CA, 104th Leg., 2d Sess. (Neb. 2016) (requiring approval by a majority

of registered voters of the relevant city, school district, and county before utilizing TIF).
247. Compare Hearing on L.B. 238, L.B. 445, and L.B. 596, supra note 130, at 32

(statement of Ervin Portis) (“[I]n the three projects we’ve approved, we sent or pub-
lished notice 64 times.”), and DUNN, supra note 131, at 10 (“[L]ittle opposition has sur-
faced to TIF plans before the Planning Board or the City Council.”), with Neb. L.R.
399CA § 1 (amending the Nebraska Constitution add another step to the TIF approval
process).

248. Compare Hearing on L.B. 1095, supra note 56, at 37 (statement of Jack
Cheloha) (describing removal of blighted and substandard designation after neighbor-
hood spoke out against the designation), with Fitzke v. City of Hastings, 582 N.W.2d
301, 308 (Neb. 1998) (noting the plaintiffs unsuccessfully objected to the modification of
a redevelopment plan at a city council meeting).

249. 582 N.W.2d 301 (Neb. 1998).
250. Fitzke, 582 N.W.2d at 308.
251. Id. at 309, 312.
252. Id.
253. Compare id. at 312 (concluding the redevelopment contract that resulted from

the unlawful incorporation of property into an existing redevelopment area was invalid
and void ab initio), with Hearing on L.B. 238, L.B. 445, and L.B. 596, supra note 130, at
95-96 (statement of Sen. Mike Groene) (criticizing the recourse option of hiring a private
attorney to challenge local governments’ use of TIF), and Hearing on L.B. 238, L.B. 445,
and L.B. 596, supra note 130, at 13 (statement of Renee Fry) (stating she was unaware
of any instance where there had been a successful challenge to a TIF project where the
challenger believed the Statute’s requirements had not been met).
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Proposed legislation has repeatedly called for direct state over-
sight of cities’ TIF practices for ongoing projects that have already
been approved.254  Nebraska Legislative Bill 596 and Nebraska Legis-
lative Bill 1095 would have created a new state oversight division to
establish procedures on the use of TIF and determine whether cities
were complying with the Statute.255  Nebraska Legislative Bill 445
would have required the Department of Revenue to audit TIF projects
every two years and sought to give the department the power to deter-
mine whether cities were complying with the Statute.256  Nebraska
Legislative Bill 539, approved by the governor in May 2015, was effec-
tive in providing the Auditor of Public Accounts with the power to con-
duct audits of community redevelopment authorities.257  Finally,
Nebraska Legislative Bill 1102 would have made redevelopment
projects subject to performance audits.258  Each of these bills is redun-
dant and unnecessary, though, because TIF projects have already
been subjected to audits in the past.259  Moreover, such bills overlook
the fact that elections present a consistent opportunity for citizens
who are unhappy with their local governments’ use of TIF to replace
incumbents with new officials who may use TIF in a manner more in
line with the citizens’ desires.260

254. See L.B. 1102, 104th Leg., 2d Sess. (Neb. 2016) (permitting performance audits
of TIF projects); L.B. 596, 104th Leg., 1st Sess. (Neb. 2015) (creating a state oversight
division for TIF projects); L.B. 445, 104th Leg., 1st Sess. (Neb. 2015) (requiring an audit
to be completed once every two years); L.B. 539, 104th Leg., 1st. Sess. (Neb. 2015) (giv-
ing the Auditor of Public Accounts authority to audit TIF projects); L.B. 1095, 103d
Leg., 2d Sess. (Neb. 2014) (creating a state oversight division of TIF projects).

255. Neb. L.B. 596 §§ 3, 5; Neb. L.B. 1095 §§ 3, 8-9.
256. Neb. L.B. 445 § 1.
257. Amendment 653, 104th Leg., 1st Sess. § 1 (Neb. 2015); LEGIS. JOURNAL, 104th

Leg., 1st Sess. 1892 (Neb. 2015).
258. Neb. L.B. 1102 § 2.
259. Compare Hearing on L.B. 238, L.B. 445, and L.B. 596, supra note 130, at 105

(statement of Mike Bacon) (referencing the fact that 40 audits of TIF projects had oc-
curred, two of which were his), and Hearing on L.B. 238, L.B. 445, and L.B. 596, supra
note 130, at 104 (statement of David Landis) (noting secondhand knowledge that 40
audits of TIF projects had occurred), with Neb. L.B. 1102 § 2 (subjecting redevelopment
projects to performance audits), and Neb. L.B. 539 (giving audit power to the Auditor of
Public Accounts), and Neb. L.B. 445 § 1 (requiring audits to be conducted once every
two years).

260. See Hearing on L.B. 1095, supra note 56, at 19 (statement of Ervin Portis)
(“There’s no shortage of folks running for those local offices.  We got three people run-
ning for mayor [in Plattsmouth] right now.  All of those city council seats are contested
elections.  That’s accountability at the local level.”); Hearing on L.B. 1095, supra note
56, at 43 (statement of Lynn Rex) (“[Citizens] simply don’t have to reelect people back
on the local level.”).
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V. CONCLUSION

In 1978, Nebraska voters approved the use of tax increment fi-
nancing (“TIF”), which provides a means to redevelop substandard
and blighted areas, through the passage of a constitutional amend-
ment.261  In 1979, supplement provisions to the Community Develop-
ment Law (collectively, the “Statute”) were enacted, enabling the use
of TIF by local governments.262  TIF involves the capture of property
taxes from the increase in property value generated by a redevelop-
ment project in an area that has been declared substandard and
blighted.263  The captured property taxes from the increase in prop-
erty value are often used by developers to pay off a TIF bond that is
backed by the commitment of those captured tax revenues and issued
in order to provide up-front capital for the redevelopment project.264

A total of twelve legislative bills and four constitutional amend-
ments have been introduced in the Nebraska Legislature since 2012
with many calling for changes to the Statute that would provide more
oversight at the state level and taking the power to control the use of
TIF out of the hands of local governments.265  If passed, Nebraska
Legislative Bill 918 would have further limited a city’s ability to de-
clare land as blighted.266  Nebraska Legislative Resolution 376CA
would have changed the Statute’s blighted and substandard require-
ment and extended the period allowed to pay off TIF indebtedness.267

Nebraska Legislative Bill 1132 sought to permit cities to develop,
without annexing, vacant land outside of the city limits but only if the
city obtained county approval.268

Nebraska Legislative Resolution 29CA would have changed the
Statute’s blighted and substandard requirement and extended the
payback period for TIF debt.269  Nebraska Legislative Bill 529 aimed
to limit the use of TIF based on the valuation of previous TIF

261. NEB. CONST. art. VIII, § 12.
262. NEB. REV. STAT. § 18-2101.
263. Id. §§ 18-2109, 18-2147.
264. Briffault, supra note 5, at 68.
265. L.B. 1102, 104th Leg., 2d Sess. (Neb. 2016); L.B. 1059, 104th Leg., 2d Sess.

(Neb. 2016); L.B. 1042, 104th Leg., 2d Sess. (Neb. 2016); L.B. 719, 104th Leg., 2d Sess.
(Neb. 2016); L.R. 399CA, 104th Leg., 2d Sess. (Neb. 2016); L.R. 394CA, 104th Leg., 2d
Sess. (Neb. 2016); L.B. 596, 104th Leg., 1st Sess. (Neb. 2015); L.B. 539, 104th Leg., 1st
Sess. (Neb. 2015); L.B. 445, 104th Leg., 1st Sess. (Neb. 2015); L.B. 238, 104th Leg., 1st
Sess. (Neb. 2015); L.B. 1095, 103d Leg., 2d Sess. (Neb. 2014); L.B. 529, 103d Leg., 1st
Sess. (Neb. 2013); L.R. 29CA, 103d Leg., 1st Sess. (Neb. 2013); L.B. 1132, 102d Leg., 2d
Sess. (Neb. 2012); L.B. 918, 102d Leg., 2d Sess. (Neb. 2012); L.R. 376CA, 102d Leg., 2d
Sess. (Neb. 2012).

266. Neb. L.B. 918.
267. Neb. L.R. 376CA.
268. Neb. L.B. 1132.
269. Neb. L.R. 29CA.
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projects.270  Nebraska Legislative Bill 1095 and Nebraska Legislative
Bill 596 sought to generate an oversight role from overlapping taxing
jurisdictions and created power for a state-level agency to establish
additional procedures for the use of TIF.271  If passed, Nebraska Leg-
islative Bill 238 would have narrowed the breadth of items on which
TIF funds could be expended and increased limitations on TIF bond
sales and interest rates.272  Nebraska Legislative Bill 445 attempted
to officially permit the state to audit TIF projects and restrict the use
of TIF by local governments that were not complying with the Stat-
ute.273  Nebraska Legislative Bill 539 authorized state agencies to
conduct audits of community redevelopment authorities.274

Nebraska Legislative Bill 719 would have prohibited cities from
pledging TIF funds toward redevelopment projects on undeveloped va-
cant land.275  Nebraska Legislative Resolution 394CA would have per-
mitted an overlapping taxing jurisdiction to opt out of having its taxes
diverted as a result of TIF.276  Nebraska Legislative Resolution
399CA aimed to require voter approval for TIF redevelopment
projects.277  Nebraska Legislative Bill 1042 sought to require cities to
obtain approval for TIF redevelopment projects from the relevant
county board of equalization.278  Nebraska Legislative Bill 1059 would
require redevelopers seeking TIF funds to disclose whether they
planned to take advantage of the Nebraska Advantage Act.279  Ne-
braska Legislative Bill 1102 would have permitted performance au-
dits of TIF redevelopment projects.280  Of all the proposed changes to
the Statute since 2012, L.B. 539 was the only bill signed into law.281

Because studies often cited by proponents of the proposed legisla-
tion do not present an accurate picture of the use of TIF in Nebraska,
they should not be used to provide the foundation for arguments in
support of increased TIF oversight at the state level.282  Moreover, be-
cause avenues for recourse currently in place have effectively been uti-
lized to hold local governments accountable regarding their use of TIF,
increasing state oversight by controlling the make-up of a community
redevelopment authority or requiring a claw back provision is unnec-

270. Neb. L.B. 529.
271. Neb. L.B. 596; Neb. L.B. 1095.
272. Neb. L.B. 238.
273. Neb. L.B. 445.
274. Neb. L.B. 539.
275. Neb. L.B. 719.
276. Neb. L.R. 394CA.
277. Neb. L.R. 399CA.
278. Neb. L.B. 1042.
279. Neb. L.B. 1059.
280. Neb. L.B. 1102.
281. Id.
282. See infra notes 207-226 and accompanying text.
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essarily redundant.283  The use of TIF is without a doubt a controver-
sial topic among academics, citizens, and state legislators, and it
appears that this controversy is not destined to conclude any time
soon.  With newly imposed term limits in the Nebraska Legislature,
this Article is a useful guide to state senators new to the TIF conversa-
tion.  State senators, old and new, should bear in mind that local gov-
ernments tasked with ensuring the successful development of their
communities are given few tools, and arguably only one true tool
known as TIF, to accomplish that endeavor.  Exacerbating the issue,
decisions regarding TIF projects made by urban communities will un-
doubtedly result from differing needs than those decisions made by
communities in greater Nebraska.  While increasing state oversight of
the use of TIF may create more standardization in the area, legisla-
tors must continue to be mindful of the effect that such oversight
would have on rural communities with decreasing populations.

Colten C. Venteicher—’16

283. See infra notes 227-260 and accompanying text.




