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CHAPTER I

LAND GRANTS TO RAILROADS

The first important grant to aid in the 
construction of railroads was a grant to Illinois, 
Mississippi and Alabama In aid of the Illinois Central 
and Mobile and Ohio railroads. This grant was of 
especial importance not only because it served as a 
model for later grants but because the success of one 
land grant bill made easier the passage of later bills.

One of the chief objections to this grant was 
sthe constitutional argument against grants to states 
to aid internal improvements. To meet this objection, 
those favoring the grant spoke of the government as a 
great landed proprietor which should dispose of the 
lands in such a way as to increase the value of the 
remaining lands. In accord with this theory the state 
was given the alternate even numbered sections on each 
side of the road. To compensate the government for 
this loss, the price of the odd numbered sections was 
doubled. The conflict between the land grant policy 
and the homestead policy was foreshadowed in this 
debate when one member declared that the increase in 
price of the odd numbered sections was a tax on set
tlers for the benefit of railroads. He favored granting



2
the lands to the states to aid settlers.^

To compensate the company for lends within the 
grant which were occupied by settlers at the time the 
road was located, this bill contained an indemnity 
clause providing that in lieu of those lands, the 
company might take lands within fifteen miles of the 
road. Many of the abuses later connected with the 
grants originated in the indemnity provisions. In 
order to keep speculators from taking up the best 
lands along the route, the land office developed a 
policy of withdrawing the lands within both the grant 
sand the indemnity limit. It vras assumed that the 
lands would not be withdrawn for more than the ten- 
year period set by the grant for the completion of the 
road. However, the lands were often withdrawn for as 
much as thirty years, and the companies, being assured 
of their land, could wait until the surrounding region 
was settled and the land accordingly more valuable.* 2

This grant provided that the road should be a 
public highway to be used by the Government free of

"̂ John Bell Sanborn, Congressional Grants of 
Land in Aid of Hallways, (Madison: Bulletin of the University of Wisconsin, Economic and Political Series, 
1899), p. 31.

2john B. Rae, »‘Commissioner Sparks and the 
Railroad Land Grants", Mississippi Valley Historical 
Review, M V  (September, 1938), p. 215.
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charges and that mails were to be carried by the road 
at prices fixed by Congress. Later grants also car
ried this provision. The question of the benefit to 
the government of this provision as compared with the 
original value of the grants has occasioned a renewed 
interest among investigators on the whole subject of 
land grants.

The entire road was to be completed within 
ten years and if the road were not completed, the 
state was

to pay to the United States the amount which 
may be received upon the sale of any part of 
said lands by said State— and the title to the residue of said lands shall reinvest in 
the United States— as if this act had not 
been passed.0

In later grants the provisions relating to forfeiture 
varied, there being almost as many different forfeit
ure provisions as there -were grants. This lack of 
uniformity and the general vagueness of most of the 
provisions led to interminable debates in later Con
gresses on the legal power of Congress to forfeit the 
lands when the roads were not completed. 3

3Laws of the United States of a Local or 
Temporary Character and Exhibiting the entire Legis
lation of Congress upon which the Public Land Titles 
in Each State and Territory have depended. (Washing
ton: Government Printing Office, 1880), p . 181.
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Once the grant for the Illinois Central had 

passed, it was natural for other states to hold that 
since one state had been benefited by a land grant they 
should receive the same. During the Thirty-second 
Congress, many bills were introduced but the opposi
tion to the grants did not break down until the Thirty- 
fourth Congress which granted over 19,000,000 acres 
of land,4 By this time the attitude of Congress had 
so changed that nearly every land grant bill had a 
good chance of being passed and some Congressmen even 
believed that where a road was to be built through 
public lands the company was entitled to a portion of

\

those lands to aid in its construction. Several rea
sons may be assigned for this change in attitude. The 
passage of each grant made the success of later ones 
easier by mere force of example. The growing community 
of interests between Eas't and West furthered the grants 
and the South became the only region definitely opposed 
to them. A realization that the public lands would 
not be a good source of revenue made some more willing
to use them for development of the country. Last of/
all it has been charged that political corruption in

4Thomas Donaldson, The Public Domain, (Washing
ton: Government Printing Office, 1884), p . 273.
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the Thirty-fourth Congress was an important factor

f;in the success of the grants.
The crisis of 1857 checked railway building 

and no further grants were made until 1862. The 
grant to the Union Pacific in that year was not only 
the first grant for a Pacific road but also the first 
to be granted directly to a corporation. Nearly all 
the grants made after this were made to corporations, 
the last grant to a state being that to California 
in 1867. The grant to the Union Pacific increased the 
land granted from six to ten sections per mile on each 
side of the road and extended the indemnity limit 
from fifteen to twenty miles. This increase was con
tinued in later grants and was extended to some of the 
earlier ones.

Nearly 75,000,000 acres of land were granted
*

during Lincoln’s administrations. The most important 
grants were those to the Pacific roads. These included 
the Union Pacific, the Atlantic and Pacific, and the 
Northern pacific Hailroacl Companies.

Opposition to further land grants increased 
during the succeeding years. After the war there was 
a demand for lands for soldiers, a growing belief that 5

5Sanborn, on. _cit.. p. 55.
^Donaldson, op. cit., p. 273.
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the changed conditions of the country removed the need
for further grants, and the feeling had become general
that the public lands should be reserved for disposal

7only to actual settlers in small tracts.
A constitutional amendment prohibiting the 

disposal of public lands to any but actual settlers
was introduced in the Fortieth Congress but was not

8debated. In the same Congress a resolution by Repre
sentative Holman that further grants to corporations

9be discontinued was tabled by a vote of 110 to 55.
While the next Congress granted nearly 

18,000,000 acres of land,**-8 those opposed to further 
grants succeeded in passing the Holman resolution 
providing:

That in the judgment of this House the 
policy of granting subsidies in public lands 
to railroad and other corporations ought to be discontinued and that. . . . the public 
lands of the United States should be held for 
the exclusive purpose of securing homesteads to actual settlers. . .

7Sanborn, op. cit.. p. 69.
8Ibid., p. 68.
9Cong. Record. 50 Cong., 1 Sess., p. 5915.

■^Donaldson, op. cit.. p. 273.
11Cong. Globe. 41 Cong., 2 Sess., p. 2095
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The end of the land grant period was hastened 

by the hostility to the roads which grew out of the 
fear of corporate power and the many abuses of the 
roads. The last grant to railroads was made to the 
Texas Pacific and by 1872 every political party had 
included a plank in its platform against further grants.

/



CHAPTER II

EARLY FORFEITURES

The later years of the land grant period wit
nessed not only a growing opposition to further grants 
of lend but a beginning of the demand to forfeit grants 
already made. Men opposed to further land grants be
came the leaders of the forfeiture movement. While 
seeking to block further grants of land they began to 
direct their activities towards forfeiture of grants 
already made. Success in the first objective was 
achieved with the discontinuance of further grants 
after 1870. Little progress was made towards the 
second objective until the middle of the next decade. 
Those forfeiture acts which were passed in the seven
ties applied only to small grants and met little oppo
sition.

The first forfeiture act had been passed in 
1854. Earlier in the year a grant had been made to 
the territory of Minnesota. Shortly after the bill
was passed, it was noticed that the act differed from/
the engrossed bill. The substitution of the word "and” 
for "or" in one section had so changed the meaning of 
the act that it would aid a company already organized 
in the territory. It was believed that passing a bill 
granting lands to Minnesota when it was known that a
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certain company would receive them would be making a grant 
to a corporation and not to the State. Many felt that the 
state should have perfect freedom in disposing of the 
grants and that a grant to a corporation would infringe 
states1 rights. Hence the same Congress which had made 
the grant passed a lav/ for its repeal.

As the reasons for the repeal of the Minnesota 
grant were unrelated to those which led to later for
feitures, the forfeiture movement may be said to begin 
with an attempt right after the Civil war to forfeit 
lands in the Southern States. A committee was appointed 
in the Thirty-ninth Congress to report on Southern rail
roads. This committee did not report. A similar com
mittee v/as appointed in the Fortieth Congress.

On March 20, 1867, Representative Julian re
quested that the rules be suspended to allow him to 
introduce a resolution requiring the Committee on Pub
lic Lands to inquire into the expediency of forfeiting 
the bonds granted Southern states. The House refused to 
suspend the rules both for this resolution and for one 
which he submitted July 5, requesting the same committee 
to report on the expediency of forfeiting the Southern 
grants.2

•̂Qong. Globe, 35 Cong., 1 Sess., p. 2132.
2Tbi cl. 40 Cong. 1 Sess., p. 505.
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On July 12, the rules were suspended by a 

vote of 98 to 64 to allow him to introduce a resolution 
requiring the Committee on Reconstruction to report a 
bill for forfeiture of Southern grants. The House 
adopted the resolution after changing the reference 
to the Select Committee on Southern Railroads. A 
report, submitted by this committee, December 11, did 
not consider the question of forfeiture. On February 
7, 1868, the committee reported that it had been un-

4able to arrive at a conclusion.
Meanwhile, Julian had introduced a bill to 

forfeit these land grants. On his motion it was 
agreed to recommit the bill to the Committee on Pub
lic Lands on December 9, 1867.3 4 5 6 The next day he 
entered a motion to reconsider the vote by which the 
bill was recommitted and it was on this motion that 
the bill was celled up on succeeding days.

The bill provided for the forfeiture of lands 
granted in 1856 to Alabama, Mississippi, Louisiana, 
and Florida. The total amount of land involved in the 
bill was nearly 5,000,000 acres. The act granting

3Ibid., 40 Cong., 1 Sess., p. 617
4Sanborn, op, cit., p. 68.
Sfinnu. Globe. 40 Cong. 2 Sess. p. 95
6Ibid, p. 310.



the lands had provided that the roads must be com
pleted within ten years. While it was assumed that 
lands were automatically forfeited at the expiration 
of the time limit, Hopkins of Wisconsin explained 
that the act was necessary because of a rule of the 
land department requiring a law passed declaring the 
forfeiture before the lands could be restored to the 
market.

The debates on this bill brought up nearly 
every argument later used both for and against for
feitures. Fear of land monopoly and corporate power 
were much in evidence during the debates. Cary 
charged that corporations, speculators and land 
sharks had been allowed possession of so much land 
that the settler was forced to go to the furthest 
limits of civili7ation to find a section of good 
land. Holman claimed ’that the roads held the lands 
until their value was enhanced by the settlement of 
adjacent lands. Julian declared that more than two- 
thirds of the population of the five landed states of
the South were non-landholders and it was obvious that/
the railroad lands were needed for homestead entry.
In contrast to these views, Blair showed a belief in 
the inexhaustibility of the public domain saying that 
it was impossible to make a land monopoly in the United 
States with its millions of acres of unoccupied land.

11
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He declared that there was land for homesteads every
where and that the poor lacked not so much for land as 
for the ability to go out and work it. Ghanler said 
that the chief object of the bill was the homestead 
provision and that a policy of legislating land to the 
landless was more generous than wise.

While restoring the lands would mean more land 
for homestead settlement, some felt that to declare 
the lands forfeit would not be good faith to those 
settlers who had entered the alternate sections the 
government had retained. These settlers believing 
the adjacent lands would be used for railroads had 
paid double the minimum price for their lands in 
anticipation of this advantage.

Many of the roads used the land grants as a 
basis for credit. Loss of the land grant would injure 
their credit and result in loss to railroad bondholders. 
Tremble of Kentucky pointed out that nine-tenths of 
the bonded debt of the roads was owned by eastern and 
foreign capitalists. In this regard the bill would 
harm Northern interests even more than the interests 
of the South.

In contrast to those who wished to protect 
the investments of the north, a few members wanted to 
extend forfeiture even further, washburne of Illinois
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expressed a wish to extend the bill to include all the 
states. Blaine of Maine declared his intention of 
offering an amendment forfeiting all land grants; 
the amendment, however, was never offered.

While the technical reason for forfeiture was 
the failure of the roads to complete construction within 
the required time, an even more important considera
tion to those who favored forfeiture of the Southern 
grant was the loyalty or rather lack of loyalty of the 
companies to the Union. Testimony was given on the 
one hand to show the lack of loyalty of the roads and 
on the other to show that the roads were forcefully 
compelled to support the Confederacy.

The bitter spirit of the Reconstruction was 
evidenced by a few who viewed the measure as a means 
of punishing the South. Julian, who introduced the 
bill claimed that the roads had eagerly espoused the 
rebel cause. McClurg of Missouri declared that he 
would favor every measure which withheld rewards from 
traitors. Others showed a more conciliatory spirit. 
Austin Blair of Michigan stated that his chief objec
tion to the bill was the spirit of unfriendliness which 
showed towards the South. Ross of Illinois thought 
that action should be deferred until Louisiana was 
again represented in Congress.
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On February 4, 1868, Griswold moved to lay on 

the table the motion to reconsider the vote by which 
the bill was recommitted. The motion was defeated by 
a vote of 63 to 80.^ The motion to reconsider the 
vote by which the bill had been recommitted was agreed 
to and Julian then withdrew the motion to recommit.
This brought the bill to the floor of the House.

When questioned on the extent of forfeiture, 
Julian explained that it would forfeit lands adjacent 
to the uncompleted portions of the rosd and also all 
lands adjacent to the completed portions which the 
company had not sold. It did not forfeit lands already 
sold by the companies. Two of the companies had com
pleted a considerable portion of their roads and amend
ments to except these roads were introduced. The 
first, applied to the Nashville and Decatur Road.
This Amendment introduced by Arnell of Tennessee was 
accepted by a vote of 87 to 58.7 8 The second amendment 
submitted by Pile of Missouri would have excepted from 
forfeiture the lands of the Alabama and Tennessee Rail
road Company. This, however, wss defeated by a vote

1
of 68 to 85. Holman charged that the adoption of

7Ibid,
8Ibid. p. 984.



15
Arnell’s amendment defeated the object of the bill and 
moved to lay the bill on the table. His motion was 
defeated. Julian then demanded the previous question 
and on February 5, 1868, the House passed the bill by 
a vote of 86 to 75.9 10

On the same day the bill was referred to the 
Senate Committee on Public Lands. Over a year later, 
February 19, 1869, this committee reported it adversely 
on the grounds that some of the roads had been con
structed in good faith and that each road should
stand on its own merits and be forfeited or revived

10according to the condition of each.
Emphasis in the next Congress shifted from 

the attempt to forfeit all Southern grants to the re
peal of grants in Louisiana. A bill to forfeit all
the Southern grants was introduced by Kellogg of

»

Louisiana but was never reported. Two bills concern
ing grants to Louisiana were introduced by Julian. The 
grant to Louisiana to aid the New Orleans, Opelousas 
and Great 'western was the most important of the 
Southern grants. The first bill to forfeit its lands 
was introduced in the first session but died in com
mittee. A second bill passed the House without debate,

9Cong. Record, 40 Cong., 2 Sess., p. 985.

10Ibid, 40 Cong., 3 Sess., p. 1364.
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July 2, 1870.^ It provided that the lands should 
be subject to homestead entry and settlement. The 
Senate amended it making the lands subject to disposal 
as other public lands of the United States. The House 
agreed to the Senate amendment and the bill becamel
law, July 14, 1870.

This act did not forfeit the lands adjacent 
to the completed portions of the road which had been 
sold by the company. The company had constructed 
eighty miles of road before January, 1866, and re^ 
ceived a little over five thousand acres by this con
struction. Under the provisions of this act, about 
500,000 acres were restored to the market in 1873.12

The two land forfeiture bills introduced in 
the Forty-second Congress related to lands in the
Indian territories. One of these was never reported

*

from the committee and the other was reported ad- 
versely.

In the next Congress five forfeiture bills 
were introduced. Three of these, including one which 
would have forfeited all lands where the conditions of 
the grant had been broken, died in committee. The

U m a .  Gong. 2 Sess., p. 5128.
1 2Thomas Donaldson, The Public Domain. (Washington: Gov. Printing Office, 1884) 757.
Cong. Globet 42 Cong. 3 Sess., p. 1522.13
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other two, introduced by Representative Page of Cali
fornia revoked grants in that state. A bill to for
feit the lands of the Placerville and Sacramento 
Railroad Company had passed the House in the Forty- 
first Congress but was never reported from the Senate
Committee. The Page bill passed the House by a two-

14thirds vote January 26, 1874. It passed the Senate, 
April 8, without debate.

The bill to forfeit the lands granted the 
Stockton and Copperopolis Railroad passed both the 
House and Senate without debate and became law June 15, 
1 8 7 4 . Both bills provided for forfeiture of only 
those lands which had not been patented although Page 
stated that no land had been patented to the Placer
ville and Sacramento Valley Railroad.

With the exception of the bill to forfeit the 
southern land grants the’se early forfeiture bills had 
aroused little discussion and little opposition. Most 
were introduced by Congressmen from the state concerned 
and received local support. During this period, it 
was assumed that if the road did not live up to the 
conditions of the grant the lands would automatically * 15

Cong. Record, 43 Cong., Sess., p. 930
15Ibid, pp. 3781, 4596.

14
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revert to the government. This idea was completely 
reversed by the decision of the Supreme Court in the 
case of Schulenberg vs. Harriman and because this case 
begins a new phase in the forfeiture movement it 
deserves especial consideration.

In 1856 Congress passed an act granting lands 
to Wisconsin to aid in the construction of a railroad, 
-i-h® grant provided ”that there be, and is hereby 
granted to the state of Wisconsin” certain lands and 
that if the road were not completed within ten years 
no further sales shall be made, and the lands unsold 
shall revert to the United States”. Additional land 
was granted in 1864 and the time for the completion of 
the road was extended five years. At the end of this 
period none of the road had been constructed and Con
gress did not extend the time. Neither was action 
taken by the government through legislative action or 
through judicial proceedings to declare the forfeiture.

The Wisconsin legislature had appointed an 
agent to take possession of any timber which might be 
cut or carried away from lands granted by Congress to 
the state. An agent of the state, Harriman seized 
timber cut from a portion of the lands which were in 
the possession of Schulenberg. Schulenberg then brought
action against Harriman in the Circuit Court of Wiscon
sin. This court decided in favor of Harriman and the
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case was appealed to the Supreme Court by Schulenberg 
on a Writ of Error.

Harriman contended that the legal title to the 
lands remained in the state. Since no government 
action had been taken to forfeit the grant, the lands 
did not revert to the United States even though the 
road had not been completed. Schulenberg held that 
the grants were not in praesenti, i.e. conferring 
immediate title; but that the state obtained only a 
permissive right to dispose of the lands under certain 
conditions.

The Supreme Court, in act of 1874, upheld the 
decision of the Circuit Court of Wisconsin. The 
Court held that the grants were in praesenti, confer
ring immediate title and that:

The manner in which the reserved right of the 
grantor for breach.of condition must be as
serted so as to restore the estate depends 
upon the character of the grant. . . .If the 
grant be a public one it must be asserted by 
judicial proceedings authorised by law, or 
there must be some legislative assertion of 
ownership of the property for breach of the 
condition. . . . 6

The effect of this decision was to place the 
initiative upon Congress. As long as it did not act, 
the roads were secure in the possession of their lands. 
This largely determined the strategy of the friends of

^Schulenberg vs. Earriman 21 Wallace 63 (1874).
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the railroads in Congress. They had only to work for 
delay while the friends of forfeiture were forced to 
seek positive action by Congress.

A direct result of this decision was the for
feiture of the grant to the Leavenworth, Lawrence and 
Galveston Railroad. Representative Goodwin of Kansas 
had written Secretary of the Interior Delano, on Sep
tember 14, 1875, requesting that the lands be restored 
to the market. In reply the Secretary pointed out 
that due to the Supreme Court decision legislative,
action was necessary before the government could re-

17possess the lands and open them for settlement.
Goodwin, therefore, introduced a bill for for

feiture of the lands on January 31, 1876. He ex
plained that the railroad had not made any effort to 
secure an extension of time and that the lands were 
occupied by settlers who— knowing the failure of the 
road to build— felt secure in the possession of their 
lands. Holman, again expressed a desire for a bill to 
forfeit all grants whose conditions had not been ful
filled. Goodwin agreed with him but Townsend of Penn-/
sylvsnia felt that a general law would be harsh and 
unjust in some cases. Goodwin’s bill which passed the 17

17Cong. Record, 44 Cong., 1 Hess., p. 1416.



House on March 2, I® Was referred to the Senate Committee 
on Railroads March S. A provision that the lands be 
disposed of "only under provisions of the homestead laws 
of the United States" was amended by the Senate Committee 
to provide for disposal "under provisions of law relating 
to public lands of the United States". The Senate passed 
the bill with this amendment, June 29. This time the
House refused, to concur in the amendment and on the 
recommendation cf s conference committee the Senate 
receded from its amendment July IS, 1876.

A bill to forfeit a grant to -Kansas to aid in the 
construction of the Kansas and Keosha Valley Railroad was 
introduced in the Forty-fourth Congress by Representative 
Ingalls of Kansas. He explained that the Company had. 
obtained about 30,000 acre s under the grant and that the 
Company wished to relinquish all the land they had received. 
They believed that the antagonism of the people on the lands 
had. retarded settlement and that their business would be 
rreater if the lands '.’ere sold under the homesteaa and 
pre-emption laws. The original bill had provided for a 
payment to the company of V12,00G out this oill cid nut 
carrv that provision! -̂-t passed the Senate , ¿‘etoruary 1«̂ , 18 19

18 Ibid., p. 141"
19 Ibid., p. 4235.
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1877, and the House on March 2.20

Of the three forfeiture bills introduced in the 
Forty-fifth Congress, only one was reported from the com
mittee. This bill, introduced by Representative Fuller 
of Indiana, would have forfeited 100,000,000 acres of 
land. Many of the lands had been withdrawn from settle
ment for more than twenty years. The committee report 
stated that many of the corporations were "rings" which 
used the grants as the basis for credit "at the expense 
of settlers, the purchasers of their worthless stocks and 
bonds, and the prosperity of the country." The commit
tee urged Congress "to raise the embargo of grasping mono
polies, and bid the great army of emigration to go for
ward."2'*'

Although the Forty-sixth Congress did not pass 
any forfeiture bills, the number of bills introduced for 
that purpose indicated an increased interest in and desire 
for repeal of the grants. Six such bills and two joint 
resolutions were introduced.

In a later Congress, Representative Holman charged

2<̂ Cong. Record, 44 Cong. 2 Sess. pp. 1510, 2136.
^Committee on Public Lands. Forfeiture of Land Grants to Certain Railroad Companies. House Reports,

45 Cong. 2 Sess., No. 911.
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that the Forty-seventh Congress was organized with the

22intent of defeating all land grant forfeitures. It is 
worth noting that in previous Congresses forfeiture bills 
with few exceptions were sent to the Committee on Public 
Lands. In this Congress the only debate on these bills 
concerned the committee to which they should be referred. 
Of the ten forfeiture bills introduced in the House, four 
were sent to the Committee on Public Lands, two to the 
Judiciary Committee, and four concerned the grant to the 
Northern Pacific, two of these were sent to the Committee 
on Pacific Roads, one to the Committee on Public Lands 
and one to the Judiciary committee.

The general policy adopted by the House Judi
ciary Committee was to recommend forfeiture of lands of 
companies which had not begun construction. The commit
tee held that there was reason to doubt the power of

»

Congress to forfeit the lands of companies which had 
begun construction. In reporting a joint resolution to 
forfeit the lands of the Texas Pacific, the committee 
recommended forfeiture because the Southern Pacific which 
claimed the lands had built the road for its own purposes 
and not at the request of Congress and because it had

22Cong. Record, 50 Cong. 1 Sess., p. 5919.
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prevented construction by the Texas Pacific which had 
been authorized by Congress to build the road.2^ xn 
reporting a bill to forfeit lands in Alabama and Missis
sippi the committee followed the same principle. It 
advised the forfeiture of the lands of a number of roads 
which had not begun construction but recommended an
extension of time for the Gulf and Ship Island which had

24constructed a portion of its road.
The Senate committee on Judiciary also believed 

that there was serious doubt as to the power of Congress 
to declare forfeiture. They, too, thought that roads 
which were constructing as rapidly as possible should be 
allowed to earn their lands. To avoid the question of 
whether Congress had the power of forfeiture, they sug
gested providing for judicial proceedings to declare for
feiture. The committee introduced a bill which directed 
the Attorney General to bring suit in the proper court 
and to obtain a judgement declaring the forfeiture of 
the lands. The provisions of the bill were not to apply
to roads which had made substantial progress in building

25in the previous year.

^Committee on Judiciary, Texas and Pacific Kail- 
road Grant. House .Reports, 47 Cong., 1 Hess. No. 1803. * 25

^Committee on Judiciary, Railroad Grants to Cer
tain States. House Reports, 47 Cong. 1 Sess., No. 1284.

25Committee on Judiciary, Railroad Land Grants , 
Senate Reports, 47 Cong., 2 Sess., No. 906.
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The report of the Judiciary committee of the 

House on the Northern pacific bill held that Congress did 
not have the legal power to declare the forfeiture. The 
grant to the company had provided that if certain condi
tions were not fulfilled "the United States may do any 
and all things which may be needful and necessary to 
insure a speedy completion of said road." The committee 
report stated, "We can conceive of no legislation which 
would hasten the completion of the road and therefore 
recommend none.

Seven of the fifteen members of the committee 
asked permission to submit a minority report which as
serted the right and duty of Congress to forfeit all 
the lands of the Northern Pacific. The Speaker ordered 
the report to be printed but would not allow a joint
resolution for forfeiting the lands go on the calendar.

*Cox of New York made appeal from the ruling of the 
Speaker. Reed of Maine moved to lay the appeal on the 
table. This motion was agreed to by a vote of 97 to 71.27 
By refusing to allow forfeiture bills to come before the 
House and by adverse reports of committees, all action 
was delayed until the beginning of the next Congress.

Committee on Judiciary, Northern Pacific Land 
Grants, House Reports, 47 Cong. 1 Sess., No. 1283.

26

27Cong. Record, 47 Cong. 1 Sess., p. 6419



CHAPTER III

FORFEITURES OF THE FORTY-EIGHTH 
AND FORTY-NINTH CONGRESS

The forfeiture movement which had been suppressed 
in previous Congresses by unfavorable committee action 
came to life when the Democrats gained control of the 
House in the Forty-eighth Congress. Early in the first 
session of this Congress the House adopted a resolution 
by Holman stating that all lands subject to forfeiture 
should be forfeited and restored to the public domain. 
This resolution also gave the committee on Public Lands 
the privilege of reporting forfeiture bills at any time 
except when revenue or appropriation bills were to be 
considered

From 1883 to 1885 the leaders of the movement
»concentrated their attacks on individual grants. Dur

ing these years bills to forfeit certain grants appeared 
again end again. Sometimes they passed one house and 
failed in the other. At other times a disagreement be
tween the two houses on the extent of forfeiture resulted 
in no action. The House adopted a policy of forfeiting 
all lands adjacent to portions of the road which were not 
completed within the time limit fixed by the grant. The

Cong. Record, 48 Cong., 1 Sess., p. 550.
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more radical advocates of forfeiture insisted that the 
entire grant should be forfeited when the company had not 
complied with the conditions of the grant. This idea was 
incorporated in a few of the early House bills and 
received considerable support in the House during the 
entire forfeiture movement. It was brought forward in 
connection with almost every forfeiture bill. The only 
cases in which it was actually adopted, however, were 
those of small companies which had not begun construc
tion or which desired the forfeiture and those in which 
there had been evident fraud. At first the Senate seemed 
to favor the forfeiture of only those lands not earned 
within the time limit. As time passed and the companies 
earned more land, it adopted a policy of forfeiting only 
those lands adjacent to the portions of the road which 
were not completed at the time the forfeiting act was 
passed. These differing views on the extent of forfei
ture proved to be the biggest obstacle to forfeiture action. 
As a result many grants were not forfeited until the 
general forfeiture act of 18S0. In that act the Senate 
idea prevailed and since most of the companies had com
pleted construction by that time they had earned the 
greater portion of their lands.

There was not only a question of the extent of 
forfeiture but even of the right of Congress to forfeit



28
any land. To avoid this question a senate committee of 
the Forty-seventh Congress had recommended sending the 
question of forfeiture to the courts. Senator Morgan of 
Alabama adopted this idea of judicial declaration of for
feiture and introduced it in connection with practically 
every forfeiture bill of the Forty-eighth and Forty- 
Ninth Congresses. This amendment directed the district 
attorney of the appropriate district to bring suit in 
the Circuit Court with the United States as plaintiff 
against all persons or corporations which claimed any of 
the forfeited lands. This court was to determine all 
controversies concerning the rights of those claiming 
interest in the forfeited lands. Morgan believed that 
the differences of opinion which existed in regard to 
every phase of the forfeiture question showed the need 
for judicial determination. ^Morgan pointed to the dif
ferences in the British and American lav/ systems in 
regard to forfeiture. While a British citizen can file 
claim against his government, an American citizen cannot 
sue the government. If the land were forfeited without 
the amendment, the claims of interested parties could ' 
come before the courts only in connection with a suit 
between two citizens. If the government sold the forfeited 
land, the company or those who had purchased land from 
the company could bring suit against the person claiming
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title under government disposal. In that way the case 
could eventually come before the Supreme Court. Morgan 
believed that unless some means were provided to settle 
the problems in one suit, it would result in innumerable 
lawsuits between those who acquired the lands from the 
government and the railroad bondholders and those who 
had purchased their lands from the railroads.

Plumb held that the railroad companies had no 
right that could not be forfeited by legislative action. 
He believed it was wiser to declare the forfeiture 
immediately than to submit it to the courts. If Con
gress should declare the forfeiture, it would make a 
final settlement of the question but if it should be 
sent to the courts it would mean endless delay and un
certainty. Slater held that the amendment would have the
effect of sending the government out to search for all

»

who claimed any interest in the lands.
This amendment was first introduced in the Senate 

in connection with the bill forfeiting the Atlantic and 
Pacific grant. The Senate agreed to the amendment on 
July 3, 1884.2 Thirty-one voted for it, 11 against and 
34 were absent. At this time the West Central states was 
the only section which definitely rejected the proposal. 
The East and South both gave it an overwhelming majority.

2Ibid., p. 5964.



30
Strangely enough, on this first vote most of the opposi
tion came from the Republicans with fifteen Republicans 
voting for it and ten against it. Only one Democrat 
voted against it, while fifteen voted for it. The House 
refused to accept the amendment and a conference commit
tee was unable to reach an agreement. When the committee 
reported to the House a vote was taken on the amendment. 
Eorty-five members voted for it and eighty-five against 
it. Since the yeas and nays were not called, it is im
possible to determine the sectional or party alignment 
of House members.

In the meantime the amendment was brought forward
\

in the Senate on the Oregon Central bill. At this time 
the amendment was not only rejected but sectional and 
party alignments were practically reversed. Although 
the Democrats had almost unanimously favored it before, 
not one Democrat voted for it. The majority of the 
Republicans still voted for it although it lost some 
Republican support. The East was the only section to 
maiptain its original stand. Eastern votes favored the 
amendment both times. The South, which cast only one /
vote against it before now voted unanimously against it. 
The North Central States and the Mountain and Pacific 
States which had favored it before also voted against it. 
While the West Central states had voted 5 to 1 against 
it, on the Atlantic and Pacific bill they now reversed
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their vote to 5 to 2 in favor of it.

The rejection by the House of the amendment in
connection with the Atlantic and Pacific forfeiture was
probably the main reason for its defeat in the Senate on
the Oregon Central bill. In that case the bill had not
become law because of the House and Senate difference on
the amendment. Many senators realized that inclusion of
it would bring the bill to certain defeat in the House.
It is not so easy to explain the differences in party
and sectional alignment. It is significant that the
East voted consistently for it. The chief argument for
it was the need for protection of railroad bondholders
and mortgagees. Since railroad bonds were held chiefly
in the Eastern states, they would favor the provision.

The amendment was proposed again the next month
on the Texas and Pacific forfeiture bill. The vote this

* 3time was 24 yeas, 31 nays, and 21 absent.' This time 
five democrats voted for it. The Republicans still 
favored it. The West Central and Mountain and Pacific 
states voted against it and the Mountain and Pacific 
states for it. Morgan asked that the Senate reconsider 
the vote on the amendment before the final vote on the 
Texas and Pacific forfeiture. This time the attempt was 

_
Ibid., p. 1895.
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almost successful for the amendment was defeated by a 
margin of only two votes. Twenty-six voted for and 28 
against it.

The amendment for judicial determination of for
feiture was brought before the Senate for a final time 
on May 26, 1886, with the Atlantic and Pacific forfei
ture bill of the Forty-ninth Congress. While it had 
occupied the greater part of the time in previous 
Senate debates, it was rejected this time without de-

4bate and without calling the yeas and nays.
An underlying motive of the forfeiture movement 

was the conflict between the homestead and land grant 
ideas. Representative Holman, of Illinois, had consist- 
ly opposed the grants to railroads and sought to have 
the lands reserved for homestead entry. He became one 
of the most ardent advocates of forfeiture and sought 
to include in every measure an amendment providing that 
the lands be disposed of only under the homestead law. 
This amendment was included in several bills which 
passed the House but in every case save one, the Senate 
struck out the proposal and provided that the lands be 
disposed of under the general lands laws of the United' 
States. Since not all of the forfeited lands were fit 
for agricultural purposes, the Senate revision was more 
practical.

4Ibid., 49 Cong., 1 Sess., p. 4877.
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In many cases settlers had entered the lands of 

roads which had not been completed in the belief that the 
lands were automatically forfeited or in expectation 
that they would have prior rights to the lands after 
they were forfeited. Some acts did include provisions 
giving these settlers prior right to enter the lands un
der the homestead or pre-emption laws.

All the acts granting lands to railroads provided
that the sections retained by the government should be
sold at double the minimum price, i.e., at $>2.50 an acre .
Some believed that since settlers had not received the
expected benefits from construction of the road, the
price of the forfeited lands should be reduced to #1.25
an acre. They thought that fixing the price of the lands
at $2.50 an acre would retard settlement and that some
of the forfeited lands were not worth that much. Others»

held that reducing the price of the lands to $1.25 an 
acre would benefit only speculators. They also believed 
that it would be unfair to those who had already bought 
lands which the government had retained and for which 
they had had to pay $2.50 an acre, action on an amend
ment reducing the price of lands to $1.25 an acre was not 
consistent. In some cases it was passed by the House and 
rejected by the Senate. In others it was first adopted 
by the Senate. The act forfeiting the lands of the Oregon 
Central included the amendment but the act forfeiting the



24
Texas lacific grant provided that the price of the for
feited lands should be the same as that of the even num
bered sections, i.e., $2.50 an acre. Most of the acts 
did not specify the price to be paid for the forfeited 
lands.

In 1875 Congress had passed an act to compensate 
those who had paid double the minimum price for govern
ment lands and had not received the advantages expected 
from this additional price because the railroad companies 
had failed to build. This act gave those who had bought 
such lands the right to occupy as much land as their
additional entry by paying only the fees required for

\

pre-emption entry. Any unoccupied land could be taken 
with the exception of lands which retained the double 
minimum price only half as much of this land could be 
acquired. No provision was made by the act requiring 
settlement on the lends so acquired. The act proved to 
be a golden opportunity for speculators. In some cases 
settlers received not only the lands which they had origi
nally purchased but an additional quantity of land which 
because of settlement of the surrounding was worth six 
to eight times as much as they had paid for their origi
nal purchase.^ While it was generally agreed that the 
act promoted speculation, some members believed that a

5Ibid., 48 Cong. 1 Sess., p. 5684.
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separate act should be passed for its repeal. Unless 
this was done before any forfeiture bills were passed, 
it would allow speculation from the time a forfeiture 
bill took effect until the act was repealed. To avoid 
this, an amendment providing for repeal of the act was 
included in the Atlantic and Pacific, the Oregon Central 
and the Texas and Pacific forfeitures.

The first forfeiture act passed by the Forty- 
eighth congress was one desired by the company concerned. 
The Iron Mountain of Missouri wished Congress to forfeit 
its lands in order that it be released from the provisions
of the grant requiring the railroad to carry government

\

troops and supplies. This bill passed the Senate, Janu
ary 16, 1884.6 The Senate bill released the company 
from its obligations and the grant was restored subject 
to the company’s acceptance of the terms of the act.
The House amended the bill to restore the lands immedi-

7ately to the public domain. The Senate agreed to this 
amendment and the bill became law June 28, 1884. The 
entire land grant of the company which amounted to about 
300,000 acres was included in this forfeiture. Homestead 
and pre-emption entries which had been allowed on the 
lands before the act was passed were given prior right 
to entry on those lands.

6Ibid., p. 427.
7Ibid., p . 4835.
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A bill to forfeit lands of railroads in Missis

sippi and Alabama was introduced by the Committee on Pub
lic Lands on January 15, 1884. Van Eaton filed a minority
report which objected to the inclusion of the Gulf and

8Ship Island Railroad. He stated that the amendment was 
necessary to give the people of Mississippi an outlet to 
the sea. An amendment which he introduced to except this 
grant was not adopted. The House passed the bill Janu
ary 31,* 9 10 but the Senate did not act on it.

In the Forty-hinth Congress, Rayson introduced 
a bill to forfeit these same lands. The committee report 
of this congress recommended that the Gulf and Ship 
Island Railroad be excepted."^ This company was the 
only one of the companies affected which had constructed 
any part of its line. Anderson of Kansas believed that
the company should be included in the forfeiture because»

it was not the company which had received the lands in 
1856 and because the state had given the company the privi
lege of buying swamp lands for two cents an acre and of 
using convict labor in the construction of the road. An 
amendment to except this company was defeated by a vote '

QCommittee on Railroads, Forfeiture of Railroad 
Land Grants. House Reports, 48 Cong., 1 Sess. No. 8 .

9Gong, Record, 48 Cong., 1 Sess., p. 787.

10Gommittee on Public Lands, Forfeiture of Certain Lands, House Reports, 49 Cong. 1 Sess., No. 45.
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of 83 to 179. The House agreed by a vote of 116 to 27 
to Holman’s proposal to dispose of the lands only under 
the Homestead law."^ The Senate report on the bill 
recommended excepting the Gulf and Ship Island because 
construction of the road would give the people of Ten
nessee a means of marketing their cotton crop and would

12make accessible valuable timber lands. The Senate 
committee also struck out the Holman amendment. The 
Senate agreed to both these amendments and passed the 
bill on June 17, 1886. The House agreed to the Senate 
amendments and the bill became lav/ July 10, 1886.

The New Orleans, Baton Rouge and Vicksburg Rail
road Company, sometimes called the Backbone Railway, was 
chartered by Louisiana in 1869. It was to construct a 
road from any point on the line of the New Orleans,
Jackson and Great Northern to any point on the boundary*

dividing Louisiana and Mississippi. The road was to be 
built on the east of the Mississippi river as far north 
as Baton Rouge. In 1871, the act granting lands to the 
Texas and Pacific included a section making a grant for 
this line. In 1871 a map designating the general route 
of the road was filed in the General Land Office and the * 12

—

Cong. Record. 49 Cong., 1 Sess., p. 939.
12Committee on Public Lands, Forfeiture of Cer

tain Lands, Senate Reports, 49 Cong., 1 Sess. No. 961.
1 s"Cong. Record, 49 Cong., 1 Sess., No. 5803.
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lands along this route were withdrawn. During the five 
years in which the road was to be completed, nothing was 
done and on April 30, 1877, the Louisiana legislature 
repealed the charter of the company. On June 9, 1877, 
the railroad filed suit in the circuit court of the 
United States denying the constitutionality of the re
peal of its charter. 14

The charter had provided that the contract should 
not be modified without consent of the company. The 
general laws of Louisiana provided that a corporation's 
charter could be revoked if the company abused its privi
leges or refused to construct. The court held that the 
act of the Louisiana legislature was void. 1 5

In 1875, the legislature granted a charter to the
New Orleans and Pacific Railroad company to build a road
to Shreveport or Marshall, Texas. This road was to be

»
west of the Mississippi. Since the time for the comple
tion of the New Orleans, Baton Rouge and Vicksburg had 
expired, this company sought to have Congress transfer 
the land grant of the Backbone company to itself. It

Committee on Public Lands, New Orleans, Baton 
Rouge and Vicksburg Railroad Company. House Reports, 49 Cong., 1 ¿ess., No. 2696.-------

Lewis Henry Haney, A Congressional Historv of Railways in the United States. 1850-1887 (Madison: Bul- letin of the University of Wisconsin, 1910), p. 131.

15
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was unsuccessful and in 1881 the companies reached an 
agreement and the rights and lsnd grant of the Backbone 
company were transferred to the New Orleans Pacific. In 
1883, the Interior Department recognized this transfer.

A bill to forfeit the lands of this company was 
introduced by Oates, January 11, 1886. On June 1, the 
House committee on Public Lands reported the bill and 
recommended forfeiture of the portion of the grant lying 
on the east side of the Mississippi which was completed 
before 1881. The committee bill confirmed the remainder

"Iof the grant. Laffoon, who reported the bill, called 
the company rotten but wanted the bill passed because 
he thought that Congress did not have the power to for
feit the entire grant. McRae did not agree with this but 
he, too, thought the bill should be passed since it had 
proved impossible to forfeit the entire grant. The 
House passed the bill July 24, 1886.* 17

The Senate committee reported the bill favorably. 18  

A minority report was submitted by Yan Yiyck who stated 
that the company was sponsoring the bill and that the 
lands to be forfeited by this bill had not been claimed 
by the company for years. Eustis offered an amendment

" i  c Committee on Public Lands, New Orleans, Baton Rouge and Vicksburg Railroad Company, House Reports, 49 Cong., 1 Sess., No. 2698
17Cong. Record, 49 Cong. 1 Sess, p. 7508.
18xoCommittee on Public Lands, New Orleans, Baton 

Rouge, Vicksburg Railroad, Senate Reports, 49 Cong. 1 Sess. No. 1612.
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which would forfeit the entire grant but confirm the 
title to lands which had been purchased from the company 
by bona fide settlers. This amendment was defeated by 
a vote of 11 to 35. Teller of Colorado favored the 
bill. He said that there were people in Washington who 
were trying to blackmail the company and that one member 
of the House had been approached by persons who offered 
to cease opposition to the bill if he would advise the 
company to pay them for it.

Gibson offered an amendment which provided that 
all land occupied by actual settlers at the date of
definite location of the road be excepted from the grant

\

and subject to entry under the public land laws. The
19Senate passed the bill on January 18, 1887. When the 

bill was referred to the House, another attempt was made 
to defeat it. Holman admitted that the Senate bill was 
better than the House bill since it protected the rights 
of settlers but he opposed it as being a bill to confirm 
lands rather than to forfeit them. The House agreed to 
the Senate amendments on January 22 by a vote of 151 to 
61.19 20

1

Bills to forfeit the land grant of the Ontonagon 
and Brule Railroad company of Michigan were reported

19Cong. Record, 49 Cong., 2 Sess., p. 770
20Ibid ., p. 914.
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favorably by House committees of both the Forty-seventh 
and Forty-eighth Congresses. The House did not act 
on these bills but the ouse of the Forty-ninth Congress 
did pass a bill to forfeit these lands on December 11, 
1336. The Bill was reported in the °enate tlarch 1. An 
amendment by Plumb was agreed, to which proyeded that the 
act should not be construed as forfeiting any lands 
which had previously been earned by the company. By a 
vote of 23 to 31, the Senate rejected an amendment inoro- 
duced by Pal ler of -ic’ igan, all on in the company t .o 
ye rs in which to complete construction and earn its 
lands, ’̂'he Senate passed the bill £’’ and a conference 
committee was appointed but this committee never reported. 
The House and Senate of the Fiftieth Conpress also 
passed bills for the forfeiture of the grant in differing 
forms. This time the conference report was accepted 
and the 1 ids were forfeited. 1t was the only forfeiture 
act passed by the Fifieth Congress.

Attempts to forfeit the lands of the fort-hern 
Pacific were '.ore persistent and .net nor- determinec o 
opposition than for any other grant, -ills to forfeit 
this -rant were introduced in every Congress from 1276 
until the eneml forfeiture- act of 1390. viith the * 22

1 Ibid 1, p. 38.
22 Ibid., p .  2 4 7 9



42
exception of the Forty-seventh congress most committee 
reports favored forfeiture of this grant. House and 
Senate committees invariably differed as to the extent 
of lands to be forfeited. Both House and Senate of the 
Forty-ninth Congress passed bills to forfeit the grant 
but the difference as to the extent of forfeiture pre
vented the bill from becoming law. The House of the 
Fiftieth Congress passed a bill to forfeit the grant 
but it was not acted on in the Senate and final action 
was delayed until 1890.

The forfeiture of the lands of the Sioux City 
and' Saint Paul Railroad company was also delayed until 
the general forfeiture act of 1890. In the Forty-eighth
congress, the House passed a bill to forfeit these 

23lands but it was not acted on by the Senate. In the
Forty-ninth Congress, the Senate passed a bill to for-

*24feit the lands. It was considered in the House but 
was not passed.

The most important grants which were forfeited 
by the Forty-eighth Congress were those of the Oregon 
Central and the Texas and Pacific. Although the House, 
bill provided for forfeiture of the entire grant of 
Oregon Central, it was amended by the Senate to forfeit

—

Cong. Record, 48 Cong. 1 Sess., p. 5399.
24Cong. Record, 49 Cong., 1 Sess., p. 2328.
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only those lands adjacent to the uncompleted sections of 
the road. This forfeiture involved about 810,880 acres. 
The entire grant to the Texas Pacific was forfeited 
since that road had been built not by that company but 
by the Southern Pacific.

The Atlantic ana pacific forfeiture bill which 
passed both Houses of the Forty-eighth Congress failed 
because neither House would recede from its position on 
the Morgan amendment. The Forty-ninth Congress for
feited all the lands of the main line which were not 
then constructed.

The following grants were forfeited by the Forty-
\

eighth and Forty-ninth Congresses:
railroad company acres forfeitedIron Mountain of‘ Missouri..............  .300,000
Oregon Central............................810,880
Texas Pacific........... ............  18,500,000
Atlantic and Pacific.................  23,371,360
Tuscaloosa and Mobile 
Mobile and Orleans
Elyton and Beard’s Bluff 25Memphis and Charleston ..............  7,000,000
Savannah and AlbanyNew Orleans and State Line
Iron Mountain of Arkansas

26New Orleans, Baton Rouge and Yicksburg 352,587

25Committee on Public Lands. Forfeiture of Cer- 
tain Railroad Lands, House Report, 51 Cong. 1 Sess. No. 
1179.

2 6u. S. General Land Office, Annual Report of 
the Commissioner, 1888, p. 100.



CHAPTER IV

THE OREGON CENTRAL

The land grant to the Oregon Central was approved 
by Congress, May 4, 1870. The line of the road was to 
be"from Portland to Astoria and from a suitable point of 
junction near Forest Grove to the Yamhill River near 
McMinnville in the state of Oregon”. The grant con
sisted of the right of way and twenty alternate sections 
per mile. The company was required to construct at least 
twenty miles within two years and to complete the road 
within six years, whenever twenty miles of road had 
been completed, the Secretary of the Interior was to 
issue patents for the granted lands adjacent to the 
completed portions of the road. The company constructed
the portion of the road from Portland to the Yamhill*

River before 1876, the time when the grant expired.^
In 1881, the Oregon Central was consolidated 

with the Oregon and California Company. Henry Villard, 
director of this company, also controlled the Oregon and 
Transcontinental Company and the Northern Pacific Company. 
These roads included the entire transportation system of

Committee on Public Lands, Forfeiture of Lands 
Granted to a Railroad in Oregon, House Reports, 48 Cong., 
1 Sess., No. 383. (All material on the history of Ore
gon Central was taken from this report.)
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the extreme Northwest. Under Villard’s direction, the 
company began construction southward to the Oregon state 
line with the intention of making a connection with the 
Central Pacific System. Construction of the portion of 
the road from Forest Grove to Astoria was not begun end 
by 1884 only 47it miles of the 144-| miles required by 
the grant had been completed.

As soon as it was evident that Villard did not 
intend to build this section of the road, residents of 
Astoria sought to obtain forfeiture of the land grant. 
They sent numerous petitions to the Forty-seventh 
Congress but the committee delayed action on the assur
ance by Villard that construction would be begun during 
that year. (1883) However, in September of the same 
year, Villard wrote to the Astoria Chamber of Commerce
stating that the estimates of the costs of the line were

*

so large that the company was forced to abandon the pro
ject. Later petitions from the citizens of Astoria held 
that the road would have been built years before if the 
grant had not been held by those opposed to the construc
tion of the road. The business interests of the Oregon 
and Transcontinental Company were centered at Portland 
and some felt that the company would not construct this 
section of the road lest it harm these interests by build 
ing up Astoria. Mr. Gaston, first president of the
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Oregon Central, stated in one of these petitions that if 
the grant were forfeited, other companies would build 
the road and the country would be settled rapidly.

The rivalry of the cities of Portland and Astoria 
was reflected in the attitude of members of Congress from 
Oregon. Those from Portland opposed forfeiture and 
tried to restrict the extent of the forfeiture. Other 
members from Oregon wanted to forfeit the grant and 
introduced bills for that purpose in the Porty-sixth, 
Forty-seventh, and Forty-eighth Congresses. All of 
these bills died in committee.

The question of forfeiture of the grant finally
\

came before the House in the Forty-eighth Congress on 
a bill introduced by Payson of Illinois. 2 This bill 
was first referred to the Committee on Judiciary but was 
later referred to the Committee on Public Lands. The 
report of this committee oh February 10, 1883, was 
especially significant as it was the first in which the 
committee considered the legal effect of partial perform
ance by the company of the conditions of the granting 
act.

i
The company insisted that Congress did not have 

the power to forfeit the grant because the granting act 
did not reserve the right of re-entry for breach of

2Cong. Record, 48 Cong., 1 Sess., p. 1276.
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condition. It claimed that forfeiture could be brought 
about only by the judicial action. The committee held 
that in this case where the grant made no restrictions 
on the power of forfeiture, the whole grant would be 
forfeited unless there was full performance of the con
ditions. The committee, therefore, reported a bill to 
forfeit the entire grant.

Representative George of Portland, Oregon, 
immediately disagreed with the committee opinion on the 
extent of forfeiture and introduced an amendment except
ing the right of way and the portions of land adjacent
\ 3to the completed sections of the road from forfeiture.

He pointed to the section of the grant which gave the 
Secretary of the Interior the power to issue patents to 
the company whenever twenty or more miles had been com
pleted. Other members asked why patents had not been 
issued to the company and one member charged that the 
company had not applied for patents to avoid paying taxes 
on the land. George explained that this was because 
the company felt that the lands were not valuable. On 
a later day, Oates of Alabama stated that he had in- ' 
quired and found that the company had selected lands for 
patents but nearly all of the lands selected overlapped

SIbid., p. 2675.
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a grant to the Northern Pacific. He agreed with George
that only the unearned portions should be forfeited and
introduced a substitute bill which provided for a straight
forfeiture of the portion of the grant from Forest Grove 

4to Astoria.
Cobb held that since the company had broken the 

conditions, grant was subject to forfeiture. He charged 
that the company had completed the portion of the road 
where the lands were valuable and left uncompleted that 
portion where the lands were of little value. George 
held the opposite to be true. He stated that most of 
the valuable lands along the completed sections had been 
taken by settlers.

Some of the demand for forfeiture of the entire
grant was based on the fear of corporate power and the
abuses of the railroad companies with particular refer-

*

eace to this company. Lore of Delaware made the prin
cipal attack on corporations. He claimed that through 
the grants frauds had developed, the Treasury had been 
robbed, and the railroad magnates had acquired fortunes. 
Those who controlled the roads produced fluctuations in 
the securities in such a way as to produce financial 
panics or inflation which left small holders ruined.
The companies used the grants in their struggle against

4Ibid., p. 4414.
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the government and lobbyists of the railroads haunted

5the halls of Congress.
Lore also feared land monopoly and saw evidence 

of such a monopoly in the fact that large tracts of land 
were held by foreigners. He pointed out that small 
farms in the United States had decreased while large 
farms had increased.

Those favoring forfeiture of the unearned por
tions only based their main argument on the decision of 
the Supreme Court in the case of Van Wyck vs. Knevals. 
This case concerned a grant made to a railroad in Kan
sas. The granting act provided that when a map of 
definite location was filed with the Secretary of the 
Interior, the lands should be withdrawn. The company 
complied with the terms of the act and the lands were 
withdrawn. After the withdrawal of the lands but before 
notice was received by the local land office, Van Wyck 
entered the lands. Knevals meanwhile had bought the 
same lands from the railroad company. The case was 
brought to the Supreme Court, which held that:

So far as that portion of the road which was 
completed and accepted is concerned the contract of the company was executed; and as to 
lands patented, the transaction on the part 
of the government was closed and the title of 
the company perfected.

5Ibid., p. 4795.
6Van Wyck vs. Knevals, 16 Otto, p. 365.
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Those who favored forfeiture of the entire grant

held that as the grant to the Oregon Central differed
from the Kansas grant, the decision would not apply.
The Kansas grant had provided that if the road was not
completed within ten years "the lands remaining
unpatented shall revert to the United States." This
seemed to imply that those which were patented would
be retained by the company. The grant to the Oregon
Central merely contained the provision that whenever
twenty or more miles should be completed the Secretary
of the Interior should furnish patents to the company.
Silice a patent is merely evidence of title, the
issuance of patents would give the company no greater
title than it previously had. The grant, being in
praesenti on conditions subsequent, the legal title to
the entire grant passed to the company at the time the

*
granting act was passed unless the act made some restric
tion on the extent of forfeiture the entire grant would 
be subject to forfeiture if the company did not comply 
with conditions imposed by the grant.

The House agreed to except the right of way fraa 
forfeiture but defeated the George amendment to forfeit
only the unearned portions of the grant by a vote of 66 

7to 97. The Oates substitute which provided for for
feiture of only that portion of the grant from Astoria

Ibid., p. 4799.7
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8to Forest Grove was defeated by a vote of 71 to 104.

The Southern and west Central states provided the great
est opposition to this substitute. The vote of the 
Middle States and the North Central states was rather 
evenly divided while the New England votes generally 
favored the substitute. The Democrats opposed the 
measure by a vote of almost two to one. The Republican 
vote favored the substitute by a vote of 26 to 17.

The Holman amendment providing for disposition 
of the forfeited lands only under terms of Homestead, the 
homestead act passed without debate. A vote on the bill 
on June 5 did not produce a quorum. On the first vote 
there were 136 yeas, 21 nays, and 166 not voting. The 
next day the House passed the bill by a vote of 139 to

Q26. Half of the votes cast against the bill came from 
the New England and Middle. States.

The Senate received the bill June 9. The Commit
tee on Public Lands reported it June 17 with an amendment 
which struck out all of the House bill after the enacting 
clause and provided for forfeiture of only those portions 
of the grant adjacent to the uncompleted portions of 'the 
road. 8 9 10  This amendment eliminated the Holman amendment

8Ibid.,
9Ibid., p. 4809.

10Ibid., 48 Cong., 2 Sess., p. 136.
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by providing for disposal of the lands under the general 
land laws and made the price of the lands the same as for 
even numbered sections which had been retained by the 
government.

Dolph of Oregon objected to this last provision 
and offered an amendment protecting the rights of set
tlers on the lands and reducing the price of the lands 
to #1.25 an acre. He thought that the lands were not 
worth more than that and that if the price were more—  
settlement would be retarded. Plumb stated that the 
experience of the Oeneral Land Office showed that 
reducing the price of the land benefited only those 
who wished to speculate on the public domain. The 
Senate passed the amendment by a vote of 33 to 19.^

Plumb introduced an amendment to provide for
the repeal of an Act of 1875. This act had provided
that whenever settlers had paid double the minimum
price for lands within the forfeited grants, they
should be entitled to locate on any unoccupied lands to
the extent of their original entry. The Senate agreed

12to repeal the act by a vote of 33 to 11. ,
On December 11, Morgan moved to recommit the bill 

to the Committee because he had not understood that the

1 1 Ibid., p. 141.
~*~2Ibid., p. 146.



53
road had mortgages upon it. Ee felt that the committee
should inquire into the rights of mortgagees of the road.
Others who were members of the Committee asserted that
the mortgage had been discussed in committee and that the
Senate should vote on the bill as it was. On January 6 ,
Morgan withdrew the motion to recommit and submitted his

13amendment for judicial determination of forfeiture.
Since the House had rejected a similar amendment in con
nection with the Atlantic and Pacific forfeiture bill, 
many members were convinced that attaching the amendment
would prevent any forfeiture action. Hence, Morgan’s

14amendment was defeated by a vote of 15 to 28.
\

The bill, which now provided for forfeiture of
lands adjacent to the uncompleted portions of the road
and reducing the price of the forfeited lands to #1.25
an acre, passed the Senate January 6 , 1885. On the
motion of Cobb, the House agreed to non-concur in the
Senate amendments. A conference committee was appointed
and upon its recommendation the House agreed to the

15Senate amendments. The bill was signed by the Presi
dent on January 31.

t

13Ibid., p. 472.
1 4Ibid., p. 482.
15Ibid., p. 922.



CHAPTER V

THE TEKAS PACIFIC

An important sectional issue of the decade 
preceding the Civil War was the location of a projected 
transcontinental railroad. Northern, central, and 
southern routes were considered and each section was 
eager to gain the advantages expected from the location 
of the route through its territory. With the advent of 
the Civil War and the incorporation of the Union Pacific 
the project of a southern transcontinental railroad was
abandoned. After the war it was again revived for many

\

people felt that such a road would aid reconstruction 
in the South and that a grant to the road would compen
sate that section for the numerous grants received by 
the North.

In 1856 the legislature of Texas had chartered 
a company known as the Memphis & El Paso. This company 
received from the state a land grant amounting to 10,240 
acres for each mile of road. It had surveyed the entire 
line and prepared the road bed for a portion of the road 
before the Civil War. With the renewed interest in a 
southern transcontinental railroad, after the war the 
company was revived. Fremont joined the company in 1866 
and though he was never elected president, he directed
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the affairs of the company. The company prospered until 
1869 when Fremont was arrested on a charge of fraud whil e 
trying to secure foreign investments in the company. The 
project was then abandoned until it was purchased by 
Thomas Scott, president of the Pennsylvania Railroad.
The name of the road was changed to the Texas Pacific2 

and the Texas land grant transferred to it.
In 1871, Congress approved an act granting lands 

to the company. This grant like other grants to trans
continental railroads increased the amount of land given 
the company to twenty sections per mile through the 
states and forty sections per mile through the territories.

The road was to be constructed from Marshall,
Texas, along the thirty-second parallel to San Diego. 
Construction of the road was to begin simultaneously at
Marshall and at San Diego and the entire road was to be

»

completed within ten years. The next year, 1872, Con
gress extended the time limit to 1882 and gave the com
pany power to consolidate with other roads with the ex
press provision that the consolidation should not be 
with any competing road.

Cardinal Goodwin, John Charles Fremont, Stanford 
University, California: Stanford University Press, 1950. 

oCommittee on Railroads, Forfeiture of the Texas Pacific, House Reports, 48 Cong., 1 Sess., No. 62.
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By 1877, the road had been completed only as far 

as Fort Worth. Scott said that this was due to the Panic 
of 1873 and the inability of the company to sell its 
bonds. In 1877, he appealed to Congress for a govern
ment guarentee on bonds which he planned to issue. He 
claimed that the road could not be built unless this aid 
was given. The Southern Facific Railroad Company opposed 
aid to Scott. The Act of 1871 which granted lands to the 
Texas Pacific had also given the Southern Pacific the 
right to build from Los Angeles to Yuma where it would 
meet the Texas Pacific. By 1877 the Southern Pacific had
completed its road to Yuma and desired to continue con-

\struction to the east. Therefore it sought to defeat 
aid to the Texas Pacific and at the same time tried to 
gain permission to construct its own line to the Gulf 
Coast in Texas.

A series of letters .from Colton, head of the
Southern Pacific to Huntington, Vice President of the
Central Pacific showed that these two companies worked
together to defeat Scott’s bill. That the means used
were not always above reproach can be seen from a letter
of Huntington dated January 17, 1875:

. . . .  It costs money to fix things so that 
I know his bill would not pass. I believe with $200 ,0 00 I can pass our bill, but I take 
it that it is not worth that much to us.

5Cong. Record, 48 Cong. 1 Sess., p. 789.
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Scott* s request for aid failed and further con

struction of the road was halted until Jay Gould obtained 
control of the road. Under his direction the road was 
extended to Sierra Blanca, Texas.

After the Southern Pacific failed to obtain the 
permission of Congress to build east of Yuma, it obtained 
charters from the territorial legislatures of .arizona 
and New Mexico allowing it to build through the terri
tories over the line previously selected by the Texas 
Pacific. Upon the petition of the Texas Pacific, an 
injunction was issued forbidding further construction 
but the Southern Pacific ignored the injunction and con
tinued work on the road.

In November of 1881 an agreement was made between 
Jay Gould for the Texas pacific and Huntington for the 
Central Pacific. It provided that the two systems would 
meet about one hundred miles from El Paso and both would 
use the part of the road between this junction and El 
Paso on equal terms. In return for this privilege, the 
Texas pacific relinquished to the Southern Pacific its 
claim to the land grant and right of way west of El Paso. 
As the act granting lands to the Texas Pacific provided 
that it could not consolidate with a competing line, the 
Texas Pacific did not have the right to transfer the 
lands. The Southern Pacific claimed that since it had 
built the road for which Congress had granted lands to
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the Texas Pacific, those lands should be transferred to 
it.

The Committee on the Judiciary of the Forty- 
seventh Congress recommended forfeiture of the lands.
The majority of the committee held that if the company 
to which the lands had been granted (The Texas Pacific) 
had begun construction in good faith and was building 
as rapidly as possible there would be a serious doubt as 
to the power of Congress to forfeit the lands. Since 
that company had made no effort to fulfill the conditions 
of the act, the United States had the right to resume 
possession of the lands. The Southern Pacific had no 
claim to the lands because it had built the road for 
its own purposes and not at the request of the United 
States. It had, moreover, prevented the company author
ized by Congress from building the road.

A minority of the committee agreed that the Texas 
Pacific grant should be forfeited. They were unwilling 
to agree to the majority opinion that the condition giv
ing Congress power to adopt measures necessary for speedy 
completion of the road would limit the right of forfeiture 
in cases where the company was proceeding with construc
tion. They referred especially to the case of the

4Northern Pacific.

Committee on Judiciary, Texas and Pacific Rail
road Grant, House Report, 147 Cong. 1 Sess., !No . 1803
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A bill for forfeiture of all the lands granted 

to the Texas Pacific was introduced in the Forty-eighth 
Congress from the Committee on Public Lands on June 22, 
1884. The committee report recommended forfeiture on 
these grounds. The Southern Pacific, while nominally 
independent was controlled by the Central pacific and 
until 1881 it had tried to prevent the Texas Pacific from 
constructing its line. The company in trying to defeat 
the bill to aid the Texas Pacific had declared in Con
gress its intention to build without government aid of 
land or money. The grant had been made by Congress with 
the intention of providing a line which would compete 
with the Central Pacific and the agreement entered into
by the Southern. Pacific and the Texas Pacific had de-

5feated this purpose.
The House passed the bill without debate and

gwith only one dissenting vote January 31, 1884. It was 
referred to the Senate Committee on Public Lands on Feb
ruary 5. On March 10 a majority of the committee 
reported the bill favorably. A minority of the committee 
A minority of the committee consisting of Morgan, Gibson, 
Blair and Dolph wished to add an amendment providing for

5Committee on Railroads, Forfeiture of the Texas 
Pacific Land Grant, House Reports, 48 Cong., 1 Sess.,No.62.

6Cong. Record, 48 Cong., 1 Sess., p. 796.
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judicial determination of the forfeiture, i.e., the
Morgan amendment. They thought that the argument that
the delay caused by a suit against the government would
provent settlement of the lands was not valid because
the government had already delayed action for so long

7that further delay could not be harmful.
More persistent efforts to prevent action by 

delay were made on this bill than on any other forfei
ture bill. On December 9, 1884, on the motion of Mor
gan, the Senate postponed consideration of the bill 
pending the report of the conference committee on the 
Morghn amendment to the Atlantic and Pacific bill. It 
was passed over on the sixth of January to consider the 
forfeiture bill on the Oregon Central. On February 4, 
1885, by a vote of 37 to 21 it was agreed to postpone
consideration of the bill in order to consider a bill

* Qfor the coinage of silver dollars. By this vote the 
bill lost its p^ace on the calendar of Special Orders.
It was restored to this calendar on the twelvth of 
February on the motion of Van Wyck. Later that day it 
was called up but Blair moved that the Senate consider ' 
a bill to prohibit the importation of contract laborers.

7Committee on Public Lands, Texas Pacific hail- 
road Grant, Senate Keports, 48 Cong., 1 Sees., No. 607.

SCong. Hecord, 48 Cong., 2 Sess., p . 1550
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Vam Y/yck objected lest the forfeiture bill should again 
lose its place on the calendar of Special Orders. It tab s 
then agreed to lay it aside informally. It was called 
up on the next day and Blair again moved to consider the 
contract labor bill. Van Wyek objected that further delay 
would imperil the bill and asserted that terror seemed 
to seize the Senate every time a forfeiture bill came 
up. He pointed to the fact that the only forfeiture bill 
yet passed by the Forty-eighth Congress was one in which 
the company itself was willing to have the grant for
feited and that it had been difficult to pass even that 
bill. Before the Senate voted on Blair’s motion the 
Speaker explained that an affirmative vote would mean 
that the Texas Pacific bill would again lose its place 
on the Calendar. The motion was agreed to by a vote of 
29 to 19.9 *

The Senate finally proceeded to consider the bill 
on the 19th of February although Hale of Maine asked that 
it be laid aside to consider an agricultural appropria
tion bill. The Senate agreed to two amendments of the 
Committee on Public Lands. The first fixed the price of 
the forfeited lands at the same price as the even sec
tions retained by the government. The second struck out 
a section confirming homestead entries and pre-emption

Ibid., p. 1621.9
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settlements on the forfeited land. This section was 
replaced by one which repealed the Act of 1875 for the 
relief of settlers.

Morgan then introduced his amendment for judi
cial determination of the forfeiture. Slater opposed 
the amendment stating that it would bring the measure to 
sure defeat in the House. Morgan and Blair were the 
principal defenders of the amendment. Blair was almost 
the only one who claimed that the Southern Pacific had
any right to the land. The amendment was rejected by

10the Senate by a vote of 21 to 31.
Lapham stated that the motive behind the sponsors 

of the bill was the clamor against railroad corporations 
and that he had no objection to being classed as a friend 
of the railroads. He introduced an amendment providing 
that the lands should be withheld from sale or entry 
for two years. The purpose of the amendment was to pre
vent homesteaders from entering the lands until a bill 
providing for judicial determination of the forfeiture 
could be passed. His amendment was defeated by a vote 
of 12 to 41.11

Morgan then introduced his amendment again. He 
said that he believed that many Senators had voted

1 0 Ibid., p. 1895.
1 ILIbid., p. 1898.
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against it in the belief that the bill had not then been
amended by the Senate and if passed without the amendment
a conference committee would be unnecessary. Although
the amendment was again defeated, it had gained con-

12siderable support for the vote was 26 to 28.
The Senate passed the bill with only Blair and 

Bowen voting against it. The Senate amendments were
13concurred by the House without debate on February 23.

Ibid. 
13
12

Ibid., p. 2032



CHAPTER VI

THE ATLANTIC AND PACIFIC

The largest grant ever made to a corporation was 
the one to the Atlantic and Pacific. The company esti
mated that the grant contained nearly 50,000,000 acres. 
The act granting the lands was approved July 27, 1866.
It provided that the road should begin at Springfield, 
Missouri, and be built along the thirty-fifth parallel 
to the pacific, a total distance of more than 2 ,0 0 0  

miles.
A map of the general route of the road from 

Springfield to the Missouri state line was filed in the 
Interior Department in 1866 and no further map was 
filed until 1871. Although the act provided that fifty 
miles must be constructed every two years, by 1870 the 
company had constructed only twenty-five miles.^

In 1870 the Atlantic and pacific purchased a 
road from St. Louis to Springfield from the St. Louis 
and San Francisco Railway Company. The price was se
cured by a mortgage on the road purchased and on the 
road and land grant of the Atlantic and Pacific in Misr- 
souri. The mortgage was foreclosed in 1871 and was

Committee on Public Lands, Forfeited (¿rants 
Atlantic and Pacific Company, House Reports, 48 Cong., 
1 Sess., No. 1665. The history of this company is 
taken from this report.
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later bought by the St. Louis and San Francisco Railway 
Company.

The Atlantic and Pacific Company stopped con
struction in 1871 and was unable to complete any more 
of its road until 1880 when it entered into an agreement 
with the Atchison, Topeka and Santa Fe and the St. Louis 
and San Francisco Railroad companies. This agreement 
provided for the completion of the western division, i.e. 
the portion of the road from Albuquerque, New Mexico, 
to the Pacific. To provide money for this construction 
a mortgage was placed on the road, the franchise and 
land grant of this part of the road. A mortgage was 
also placed on the Central Division of the road from 
Seneca, Missouri, to Albuquerque. The bonds were taken 
by the Atchison, Topeka, and Santa Fe and the St. Louis 
and San Francisco Railroad companies. These companies 
practically owned the Atlantic and Pacific and kept it 
alive in order to secure the land grant and the mortgage 
on the road.

In the five years after 1880, these companies 
completed 559 miles of the Western Division by construct-

f

ing the road from Isleta, New Mexico, to Needles, Colo
rado, thus making a connection with the Southern Pacific 
Railroad. Since the grant to the Atlantic and Pacific 
had provided that the entire road was to be completed 
by 1878 all of this part of the road was constructed
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after the expiration of the time limit.

A bill to forfeit the grant was introduced in 
the same year that the grant expired but no action was 
taken on this bill. This grant was also included in 
several later bills which provided for the repeal of 
certain grants which were subject to forfeiture. In 
1880 a committee report stated that the Atlantic and 
Pacific had earned 1,164,800 acres by the construction 
of ninety-one miles of road and that 40,835,200 acres 
of the grant were liable to forfeiture. 2

In the Porty-eighth Congress, Cobb of Indiana 
introduced a bill for forfeiture of all lands granted 
the company except the right of way. It was referred 
to the Committee on Public Lands May 28, 1884. This 
committee later submitted a report recommending forfei
ture and considering the chief objections urged 
against the bill. 3

The Act of 1871 enabling the company to mort
gage the road contained a provision that the rights of 
mortgagees to the lands granted the company should:

. . . .  extend only to so much thereof as shall be coterminous to that part of said road which 
shall have been constructed at the time of the 
foreclosure of said mortgage.

gCommittee on Pacific Railroads. Pacific Rail
road System, House Reports, 46 Cong., 2 Sess., No. 691.

SHouse Report, 48 Cong., 1 Sess., No. 1663.
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The company held that this provision would prohibit any 
forfeiture action by Congress until the mortgage was 
foreclosed. This construction of the proviso would 
give the company complete control of the grant. The 
committee held that it was the intent of Congress to 
limit the rights of the mortgagees to lands coterminous 
with the road completed within the time limit of the 
granting act and recommended a substitute bill forfeit
ing all except that portion of the grant.

No direct provision for resumption of title to 
the lands was contained in the grant to this company or 
to the other transcontinental roads. The act did pro
vide :

That the United States make the several con
ditional grants herein and that the said 
Atlantic and Pacific .Railroad Company accept 
the same, upon further condition that if 
said company make any breach of the conditions hereof, and allow the same to con
tinue for upwards of one year, then in such 
case, at any time hereafter, the United 
States may do any and all acts and things 
which may be needful and necessary to insure a speedy completion of said road.^

The committee believed that this section gave 
Congress power to forfeit the grant because forfeiture 
could open the way for competition and thus speed com
pletion of the road. Their chief argument for the legal

Land Laws of the United States of a Local or 
Temporary Nature, (Washington: Government Printing 
Office, 1880), p. 474.

4
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power of forfeiture was based on those sections provid
ing times within which certain portions of the road were 
to be constructed and the main line completed and the 
last section which spoke of the grant as a conditional 
gra nt.

The company held that the government was obliged
under the granting act to extinguish the Indian title
and survey the lands in the Indian territory and that
it had not attempted to do so. The committee decided
that since the lands in the Indian territory were not
public lands in the usual meaning of the term, no grant
was made to the company in that territory. A Supreme
Court decision made in 1875 in the case of Leavenworth,
Lawrence and Galveston vs. U. S. had held that:

Where the right of an Indian tribe to possession 
and use of certain lands. . . .  Is assured by treaty, a grant of them;. . . .  by Congress, 
to aid in building railroads, violates an ex
press stipulation, and a grant in general 
termscjOf ’land’ cannot be construed to embrace them.

An amendment which reduced the price of the lands 
from $2.50 to $1.25 an acre was offered by Holman and ac
cepted by the House. It also provided that nothing in 
the act should be construed to recognize the right of 
the company to any lands in the Indian territory. The

^Leavenworth, Lawrence and Galveston vs. United 
States. 92 Otto, 753 (1875).
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bill was passed June 7, 1884. The yeas and nays were 
not called.

The Senate Committee on Public Lands received 
the bill June 9, 1884. The committee report restored 
the provision that the price of the lands be $2.50 an 
acre. Williams said that this amendment would keep the 
lands from settlement and aid the cattlemen. Plumb 
replied that the amendment was directed against the cat
tlemen. By means of the pre-emption law a cattleman 
would go into a country with his herds and cowboys and 
locate them on a different quarter section as pre- 
emptioners. The cowboys would buy the land at $1.25 an 
acre and then deed it to him. The purpose of the amend
ment was to keep the land from cattlemen and specula
tors and preserve it for homesteaders. This amendment 
was accepted.

The bill provided for the repeal of the Act of 
1875 for the Relief of Settlers. Williams spoke against 
this provision stating that this act was necessary to 
protect settlers against the failure of the road to 
build. Plumb pointed out that under this act settlers 
who paid $2.50 an acre for their land would be given 
land scrip which regularly sold for fifteen dollars.
The act thus provided an opportunity for speculation.
The section repealing the act was not changed.

Cong. Record, 48 Cong., 1 Sess., p. 4888.



Dolph of Oregon gave a long speech in which he 
discussed the whole land grant policy and the legal 
power of Congress to declare forfeitures. He explained 
that the circumstances under which the grants to the 
Pacific Roads were made were much different than those 
of earlier grants. Before 1861, most of the grants 
were made to short lines located in the South and North
west. The costs of railroad construction were less and 
because the regions were already settled, the lands 
were more valuable. The Pacific roads were of great 
length and because the territory was not settled, the 
lands less valuable and the prospects of enough busi
ness for profit uncertain.

Dolph believed that an act of Congress forfeit
ing a grant was merely a declaration of an intention to 
resume the grant if the conditions of the granting act 
were not fulfilled. Unless the government acted before 
the conditions were performed, the title of the company 
to the lands became absolute. The act would not settle 
any questions of law but merely keep the company from 
earning more land under the granting act.

1

On June 27, 1884, Senator Morgan introduced for 
the first time his amendment for judicial forfeiture. 7 

The adoption of the amendment would send the whole ques
tion of forfeiture, the extent of forfeiture, the rights

7Ibid., p. 5680.
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of the government, the railroad companies, and settlers 
to the courts for judicial determination. He believed 
that the great differences of opinion which existed in 
regards to forfeiture made judicial action necessary.
The Senate had considered forfeiture bills almost ex
clusively since December and even members of the commit
tee could not agree on the law or facts of each case. 
Committee reports were based on declarations of inter
ested persons and never upon sworn witnesses. Blair of 
New Hampshire agreed with these views and stated that 
neither House had ever possessed information upon which 
a jury could base its verdict.

Morgan believed that Congress should declare the 
unearned lands of the Atlantic and Pacific forfeited 
but he did not think that Congress should assume the 
right to say that the declaration of forfeiture would 
operate to transfer the title to the lands from the com
pany to the United States. He pointed out that since a 
citizen can not sue the government, a declaration of 
forfeiture by Congress would take away rights and pro
vide no remedy. He stated that the American people

1

were subject to agitation and that regardless of the 
clamor for forfeiture he would be unwilling to act un
justly towards a person and then deny him access to the
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courts. The amendment passed the Senate July 3, lod4.
tr- a vote of 31 to 11. The Senate passed the bill the

8same a ay.
On December 3, Cobb of Indiana uoved ti.at the

House disagree to the Senate amendments. This was ayreed
9to and a conference committee was appointer. . — e 

committee reported on December 1", that it had been 
unable to ayee. “iscoch of Aev; ^ork move a that - the 
House accept the Senate amendaient but the m u o n  mes 
defeated, January 16, by a vote of 45 to 35. ~ -
motion of Cobb, the House asked a further conference. 
Members of this conference committee were appointee, but

no report was made.
In the Forty-ninth Conyress, a number of bills 

were introduced in the House and one in the Senate to 
forfeit the land -rant of the Atlantic and Pacific. THe
Seriate bill was reported adversely. A House bj.ll,
. , i -u_ ^ v  Toqn ^-nonsored tliG ::i6s.su.r̂  in tbointroduced by oouD, ■■•■no n&o -1-
Forty-eighth Conyress, was reported favorably by the 
Committee on Public lands, February 3, 1856.^ The com
mittee report of this Congress again considered the Ipyal

5964.
2 Sess., p.

8 j-b i d . ; p <
9 lb id., 48 Cony.,
10 Ibid., p. 764.

1 1  Ibid., 49 Cony., 1 Sess., P

38.

. 1 1 0 3 .
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right of Congress to forfeit the land, the Act of 1871 
giving the company the right to mortgage the lands and 
the question of the Indian lands. It recommended a bill 
forfeiting all the lands adjacent to the portions of the 
road not constructed by the date on which the bill would 
be passed. This bill provided that the price of the for
feited lands should be $1.25 an acre and that they should 
be disposed of under the general land laws of the United 
States.

A minority recommended a substitute bill which 
would have forfeited all lands except the right of way 
and restricted the right of mortgagees to the lands ad
joining the part of the road completed within the time 
limit. It also contained a provision giving settlers 
preference right to enter the lands under the homestead
or pre-emption laws. This substitute was introduced by

12McRae but was rejected by the House.
An amendment by Holman providing that the lands 

be disposed of under the Homestead Law only was accepted 
by a vote of 61 to 44.

Oates of Alabama announced his intention of
1

introducing an amendment allowing persons affected by 
the bill to bring suit in the Circuit Courts. Because

Ibid., p. 1714.
Ibid., p. 1711.1 s
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a substitute and an amendment were already pending, he 
was unable to offer it.

The bill passed the House Februarsr 19, 1886.
It was not reported by the Senate on Public Lends until 
May 25. The Senate agreed to an amendment giving the 
company right to take earth, stone, and timber from the 
lands for construction of the road. It struck out the 
House proviso that "nothing in the act shall impair any 
right the United States may have in the lands not for
feited." The Holman amendment providing that the lands 
be disposed of only by the Homestead law was also re
jected. The Morgan amendment providing for judicial 
determination of the forfeiture was introduced but this 
time the Senate rejected it without debate. The bill 
as amended passed the Senate May 26.

The bill with the Senate amendments was referred
to the House Committee o’n Public Lands the same day.
The committee recommended concurrence in the Senate
amendments. McRae vigorously opposed passing the Senate
version. He again spoke for forfeiture of the entire
grant. He held as dangerous the Senate amendment strik-
ing out the proviso regarding rights of the United States
in the lands not forfeited. His demand for the yeas and
nays was rejected and the Senate amendments were concurred

15in, June 14, 1886. 14

1 4Ibid., p. 4878.
~̂5Ibid., p. 5665.
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CHAPTER VII

THE NORTHERN PACIFIC

In the struggle for forfeiture of individual 
grants none was more important or more controversial 
than that of the Northern Pacific. This company had 
been chartered in 1864 and authorized to construct a 
road from Lake Superior to Puget Sound. It was given 
the right of way and the right to take materials such 
as earth, stone or timber from the lands adjacent to 
the road. The right of way was exempted from taxation. 
The land grant consisted of forty alternate sections per 
mile in the territories and twenty sections per mile 
through the states. The indemnity zone was fixed at 
ten miles beyond the limits of the granted lands. Pat
ents were to be issued to the company whenever twenty- 
five miles of road were completed and approved. The 
company was required to begin work on the road within 
two years, and construct at least fifty miles per year, 
and complete the entire road by July, 1876. Should the 
conditions of the grant be broken, Congress was empowered 
"to do any and all acts and things which may be needful 
and necessary to insure a speedy completion of the said 
road." A further provision gave Congress the right to 
"add to, alter, amend, or repeal this act . 1

~*~Land Laws, p. 804-9.
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In 1866, Congress extended the time for commenc

ing and completing the road to two years.2 In 1868 the 
time for commencing the road was extended another two 
years; the company was required to complete one hundred 
miles per year after that instead of the original fifty,

n.and the entire road was to be completed by 1877. During 
this period the company made efforts to secure a govern
ment guarantee of interest on an issue of bonds but 
their efforts were unsuccessful. Part of the opposition 
to further aid was due to the belief that since the com
pany had received a double grant of land in lieu of 
bonds it was not entitled to further aid. More impor
tant was the opposition which had developed to both 
land grants and subsidies to railroads. Some members 
of Congress were even willing to abolish the charter of 
the company. In 1869 the company discontinued its ef
forts to obtain aid from Congress and secured instead 
authority to issue bonds and secure them by a mortgage 
on the road.

After the Panic of 1873 and the collapse of lay 
Cooke and Company, construction on the road was halted 
and little was done until 1879. Efforts to forfeit the 
grant were made in the succeeding years due partly to the

2Ibid., p. 814.
3Ibid.
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failure of the company to construct but more to a deci
sion of the company to make Tacoma the terminal city. 
This aroused the wrath of Seattle and Portland and these
cities were especially anxious to have the grant for- 

4feited. In the Forty-fourth Congress, Representative
Jacobs of Seattle introduced a bill to forfeit the
grant. This bill and another which sought to transfer
the grant to the Portland, Dallas and Salt Lake Railroad
died in committee. At the same time the company sought
to have Congress renew the grant. A bill to extend the
time limit for ten years was introduced by McMillan of
Minnesota and passed the Senate. It was reported
favorably by the House Committee on Pacific Railroads
and debated in the House but no vote was taken on it.

Another attempt to extend the time was made in
the Forty-*fifth Congress. This bill introduced by an
attorney of the company, Senator Mitchell, of Portland,

5Oregon, passed the Senate, April 23, 1878. The House 
refused to agree to a motion to consider it.

In the Forty-sixth Congress a bill was intro
duced by Chalmers of Mississippi which proposed to aid 
the Northern Pacific and other Pacific railroads by an

4Eugene V. Smalley, History of the Northern 
Pacific Railway, (New York: G. P. Putnam's Sons, 1883), 
p. 266.

g
Cong. Record, 45 Cong., 2 Sess., p. 2737.
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extension of the time limit and by government endorse
ment of their bonds. On April 1, 1880, the Committee on 
pacific Railroads submitted a report on this bill urging 
Congress to forfeit the land grant to the Northern Paci
fic. The committee held that the grants had been made 
upon conditions requiring completion of the road by a 
fixed time, and since the time had expired the grant 
had lapsed. It held that the condition giving Congress 
power to do all things necessary for speedy completion 
of the road applied only to breaches of the condition 
which might occur before the time limit should expire 
and that there was no legal reason why forfeiture should 
not be declared at once. The report stated that the grant 
to the company consisted of 43,000,000 acres of which it 
had earned 10,579,200 acres leaving 32,420 acres liable 
to forfeiture. The estimated cost of the unconstructed 
road was about $40,000,000 and the estimated value of 
the adjacent land grant was $95,000,000; therefore the 
renewal of the grant would give the company land worth 
more than double the cost of the unconstructed road.
The committee believed that the favorable financial con-

1

dition of the company made further aid unnecessary. It 
urged Congress to pass a substitute bill which would 
forfeit all except that portion of the grant which had
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been earned by construction. 6 The House did not act on 
the bill. After the company was reorganized in 1875 it 
became prosperous. It now constituted a threat to the 
Oregon Railway and Navigation Company which was con
trolled by Henry Villard. He sought to obtain forfei
ture of the grant. The House had delayed consideration 
of a bill providing for an investigation of the Northern 
Pacific land grant pending a report from the Auditor of 
Pacific Railroad accounts. The report was favorable to 
the Northern Pacific and Villard decided efforts to for-

7feit would be unsuccessful. This together with the 
flourishing condition of the road and the threat which 
the company posed to his roads made Villard decide to 
gain control of the Northern Pacific. In December of
1880 and January of 1881 he secretly bought stocks to 
give a controlling interest in the road. In June of
1881 the Oregon and Transcontinental Company was formed 
which united control of the Northern pacific and the 
Oregon Railway and Navigation Companies. Villard now 
sought to prevent forfeiture of the grant.

A number of bills to forfeit the grant were in
troduced in the Forty-seventh Congress. One of these

6Committee on Pacific Railroads, Pacific Railway 
System, House Reports, 46 Cong., 2 Sess., No. 961.

7James Blaine Hedges, Henry Villard and the Rail- 
ways of the Northwest. (New Haven: Yale University Press, 
1930), p. 70.
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introduced by Cassidy of Nevada was thought to be backed

Qby the Central Pacific. Petitions both for and against
the grant were presented in Congress. Control of the road
by Villard led Portland to reverse its former attitude

9and send a petition against the forfeiture.
On June 6, 1882, the Committee on the Judiciary 

submitted a report which reversed the opinion of the 
committee report of the Porty-sixth Congress. This 
report spoke favorably of the progress made by the com
pany. It had completed 1,180 miles of road and had 
assured the committee that the remaining 600 miles could 
be completed by September of 1883. The committee be
lieved that the sole right of the United States was to 
do any thing"necessary to insure a speedy completion of 
the said road." Since the company was progressing as fast 
as possible the committee reported that,"We can conceive 
of no legislation which would hasten the completion of 
the road and therefore recommend none." '* '0

A minority of the committee disagreed with this 
report and urged Congress to forfeit all lands which had 
not been patented by July of 1882. They believed that 
Congress possessed the legal power of forfeiture and

8Ibid., p. 105.
9Cong. Record, 47 Cong., 1 Sess., p. 1628.
10Committee on Judiciary, Northern Pacific Land 

Grants, House Reports, 47 Cong., 1 Sess., No. 1283.
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that the clause giving congress power to take any steps 
advisable to secure speedy completion of the road im
posed a further condition on the company rather than 
restricting the right of the government to forfeit the 
lands. The minority report also pointed to the dis
crepancy between the value of the lands and the cost of 
the road. A report of the Auditor of Railroad Accounts 
estimated the entire cost of the road at #75,000,000 and 
the value of all the lands at $108,750,000.^ The com
mittee wished to introduce a substitute bill but the

12Speaker refused to place it on the calendar.
Both House and Senate Committees of the Fortieth 

Congress made reports on this grant. The Senate report 
urged forfeiture of all lands adjacent to the portions 
of the road then incomplete. It charged that the com
pany had oppressed settlers by charging extortionate 
rates for lands which they had settled and improved and

irzthat immediate forfeiture would benefit these settlers.
The majority of the House Committee also believed 

the lands were subject to forfeiture but they desired 
to forfeit not only the lands adjacent to sections of 
the road then incomplete but also all land adjacent to

11
12

Ibid.
Cong. Record, 47 Cong., 1 Sess., p. 641S.
Committee on Public Lands, Northern Pacific 

Railroad Company, Senate Reports, 48 Cong. 1 Sess. No.804.
13
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the sections which were not completed before July, 1879.
A minority of the House committee recommended a substi
tute which would have forfeited only the lands along the 
Cascade branch. Brents of Wallula, Washington, submitted 
an individual report which would forfeit this branch but 
which expressly confirmed the right of the company to all 
other lands. His bill sought to remedy some of the 
abuses of the company by providing that the earned lands 
be subject to taxation, that agricultural lands be sold 
only to United States citizens in quantities not exceed
ing 160 acres and that no greater charges could be made 
f6r short hauls than for long hauls.

The struggle to forfeit the grant to the North
ern Pacific reached a climax in the Forty-ninth Congress. 
Three Senate bills and four House bills were introduced 
which provided for varying degrees of forfeiture. The 
most drastic of these was a House bill introduced by 
Henley of Calif ornja providing for forfeiture of all the 
lands not earned by construction by July, 1 8 7 9 . The 
Henley bill became the basis for House actioh on the 
Northern Pacific forfeiture.

Debate in the Senate was centered on a bill to

■^Committee on Public Lands, Northern Pacific 
Railroad, House Reports, 48 Cong., 1 Sess., No. 1256.

15Cong. Record, 49 Cong., 1 Sess., p. 370
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forfeit the lands granted the Northern Pacific for the 
section from Wallula to Portland. This bill was intro
duced April 19, 1886, by Dolph of Washington who had 
previously been an attorney for the Northern Pacific and 
Vice President of the Oregon and Transcontinental Com
pany. Since an ally of the Northern Pacific had al
ready constructed a road along this section, the company 
was willing to have it forfeited.

The bill was immediately attacked by Van Wyck 
of Nebraska and others who claimed that it really con
firmed the title of the company to the remainder of the
lands. Wilkinson Call, of Florida, said that it was a

\

gift to the company of nearly 28,000,000 acres of land 
worth $1 0 0 ,000,000.

On May 27, Van Wyck introduced an amendment to 
forfeit all the lands except the right of way and the 
lands adjacent to the portions of the road completed 
before July 4, 1879.16 Debate on the extent of forfei
ture occupied the greater portion of the time in the 
Senate for the next three weeks.

Cockrell pointed out that there were three
t

views on the extent of forfeiture of Northern Pacific 
lands. He believed that by proposing a radical forfei
ture measure, Van Wyck was really doing more to prevent

l6Ibid.t p. 4986.
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forfeiture than would be done if the Senate agreed to

17accept the Dolph bill without amendment. Van Wyck 
then agreed to withdraw his first amendment and intro
duced a more moderate one providing for forfeiture of 
lands coterminous with portions of the main and branch 
lines not completed at the time the bill should be 
passed. 18  The essential difference between this pro
posal and the Dolph bill was the forfeiture of the 
seventy-five miles of the Cascade branch which the 
company had not completed. Edmunds and Dolph led the 
fight to defeat Van Wyck*s proposal. A motion by 
Edmunds to lay it on the table was Senate defeated by 
the narrow margin of 28 to 23.

Dolph and Edmunds believed that this branch 
was necessary for the development of the Washington 
territory. No wagon road,had yet been built over the 
Cascade Mountains and all of the produce of Eastern 
Columbia had to be taken through the gorge of the Colum
bia river before it could be shipped to Portland and 
from there to foreign markets. Dolph thought the road 
was necessary to secure for United States citizens a' 
portion of the trade with China and Japan. He pointed

17Ibid., p. 4988.
1 8 Ibid., p. 4989.
l9lbid., p. 4990.
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to the aid which the Canadian government had given the 
Canadian Pacific Road. This road just north of the 
Northern Pacific, had received a donation of #25,000,000, 
25,000,000 acres of land and a loan of $55,000,000.
Great Britain had also given the Canadian Pacific a 
subsidy to establish a line of steamers from the termi
nus of the road to China and Japan. By forfeiting the 
grant, Dolph held that Congress would prevent the com
pletion of the Cascade branch and thus deprive ¿American 
citizens of the opportunities of Pacific trade.

Dolph explained that the lands were necessary 
fQr construction of that portion of the road. While the 
company already had 2 ,0 0 0 miles of completed road, each 
mile had two mortgages upon it amounting to $40,000,000. 
Therefore, construction could be financed upon the bonds
of the newly-completed sections. Whenever twenty miles

«of road were constructed, the company would sell bonds 
upon the security of that portion of the road and the 
adjacent lands to construct the next section. Dolph held 
that although these lands were of no value construction 
would have to be discontinued if they were forfeited

t

since the credit of the company depended largely upon 
them.

Dolph charged that the Van Wyck amendment was 
directly in the interest of the Union Pacific Company for

19Ibid., p. 4990.
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if that company could secure the route to Portland they
could cut off the connection of the Northern Pacific

20with Puget Sound. He implied that the Van Wyek propo
sal was backed by the Union Pacific and pointed to the 
fact that Van Wyck had favored a bill to give aid to 
the Union Pacific for construction of a branch line in 
Nebraska. Beck claimed that the amendment by crushing the 
the Northern Pacific would give the Union and Central 
Pacific companies a monopoly north of their lines.

George of Mississippi charged that although the 
Commissioner of Railroads estimated the cost of the 
2,000 miles of completed road at only #75,000,000 the
company had issued #100,000,000 worth of stock on only

21530 miles of road. Sherman objected that George was 
mistaken and that the company had been authorized to 
issue stock to the limit of #100,000,000 and had never 
exceeded that amount. He said that the story of im
mense fortunes from the company was absurd and that the 
common stock had never paid a dollar of interest to the 
owners.

Shortly before this bill was considered, a ' 
general strike had culminated in the Haymarket Riot.

20Ibid., P. 5098
21Ibid., P. 5552
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The violence which accompanied this strike alarmed many 
members who believed that the land grants were indirectly 
responsible for some of the distress of the laboring 
classes. Gall of Florida said that instead of measures 
of relief, Congress was placing an even heavier burden 
upon the unemployed and the laborers by taking away a 
portion of the public domain which belonged in part to 
them. He said that there could be no republican govern
ment when land worth millions of dollars was given to 

22individuals. Vance said that the stability of free 
institutions and of liberty depended upon homes and 
tfrat homes could not be obtained if the public lands were 
allowed to pass into the hands of corporations. George 
thought that if individuals were allowed to accumulate 
immense fortunes through reckless legislation, the
landless— in condemning the methods by which enormous

*
wealth was obtained by a few— would become opposed to 
wealth however acquired. He believed that the forfei
ture of this grant would work for the suppression of 
socialism and discontent.22 23

The Van Wyek amendment met opposition not only 
from the railroad men but also from those who felt that 
it did not forfeit enough land. Cockrell of Missouri

22Ibid., p. 4987.
23Ibid,, p. 5700.
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who had objected that Van Wyck's first amendment for
feited so much that it could not pass protested that the 
second amendment would confirm the title of the company 
to the lands adjacent to the one hundred miles of the 
Cascade branch which the company had already constructed. 
Eustis preferred the original Van Wyck amendment and 
introduced a similar amendment to forfeit all the lands 
which the company had not earned before July, 1879.
This amendment was rejected by a vote of 12 to 32.

On June 10, Van Wyck again modified his amend
ment. This time it provided for a straight forfeiture 
of all the lands from Wallula to Portland and the part 
of the Cascade branch not constructed when the act 
should be passed. Mitchell wished to amend it by ex
cepting those lands of the Cascade branch which over
lapped the Wallula to Portland section. Van Wyck ob- 
jected to any further changes saying that he had 
revised his amendment so many times that he thought it 
should please every Senator. The Senate passed the 
amendment by a vote of 24 to 18. More drastic pro
posals from both sides were defeated. Saulsbury wished 
to add a provision prohibiting further issuing of 
patents for lands liable to forfeiture, but his 24 25

24lbid.. p. 5715.
25Ibid., p. 5702.
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amendment was rejected by a vote of 14 to 31. Blair 
wanted to give all railroad companies five years in which 
to complete construction and earn their grant. This 
amendment was laid on the table.

An amendment to repeal the provision of the grant
ing act exempting the right of way from taxation passed 
without debate. The bill, as finally voted on by the 
Senate, provided for forfeiture of the Wallula to Portland 
section and the portion of the Cascade branch then incom
plete. It also provided that the lands so recovered 
should be sold for $1.25 an acre. This provision was a 
part of the original Yan Wyek amendment and answered the 
objection of Eustis and others who believed that requiring 
settlers to pay $2.50 an acre for the forfeited lands was 
maintaining the value of the lands for the benefit of
the railroad at the expense of the settlers. The Senate

27agreed to the bill with only Blair dissenting. The 
Senate bill was referred to the House Committee on Public 
Lands on June 16. On July 26, the committee reported a 
substitute bill which provided for forfeiture of all lands
except the right of wey and the portions completed before

1

July, 1879.28 This was substantially the same proposal as 
the Henley bill.

86Ibid., p. 5716.
27Tbid., p. 5718.
28jbid., p. 7550.
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Van Eaton spoke against the committee substitute. 

He held that the lands were not forfeitable in cases in 
which the road had been completed before the government 
declared the forfeiture. He also believed that Congress 
had waived the right of forfeiture by the Act of 1870 
which allowed the lands to be mortgaged. Oates held 
that the government had not kept its part of the con
tract in that it had failed to survey the lands or to 
secure the right of way through the Indian territory as 
required by the charter. Gilfillan claimed that Congress 
had neither the legal nor the moral right to forfeit the 
lapds.

The desire for drastic forfeiture was motivated 
partially by hostility to the Northern Pacific Company. 
Vorhees claimed that the history of the company was one 
of fraud and infamy. Payson quoted an agreement of the 
Northern and Central Pacific companies providing for a 
monopoly of the trade of the Northwest.

Henley professed to see in the land grants the
cause for the growth of socialism ip the country. In a
dramatic appeal he urged the adoption of his measures

. . . .  if the omnipotence of wealth has indeed 
undermined the people’s faith in the integrity 
of the judiciary. . . .  if Congress has come to 
be regarded in the last twenty years as the arena for the employment of those malign agen
cies that thrive and fatten upon wrongdoing and
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misrule. . . .  if the millionaire’s invocation 
for the law’s protection be sometimes drowned 
by the starving laborer’s malediction upon a system that denies him the means of a decent 
sustenance. . . .  if the bomb thrower. . . . 
has found a lodgement with us; if. . . . the 
red specter of communism has dared to imprint its cloven hoof and uprear its hideous crest 
upon American soil. . . . the primary substan
tial cause therefor is to be found in the con
centration of colossal fortunes in the hands of the few, which, in turn, was caused by 
those enormous gifts of the public lands.29

Attempts were made to defeat the measure by 
delay. Lengthy speeches were made and when the bill was 
carried over to the twenty-seventh of July, Strait 
thought that the bill would have to go on the Calendar 
as unfinished business. The Speaker held that it did 
not lose its standing and consideration of the bill was 
resumed.

Strait introduced an amendment forfeiting only 
the portion of the road from Wallula to Portland but 
later withdrew it to allow a vote on the Henley substi
tute. The substitute was adopted by a vote of 174 to 65. 
Hitt then moved to recommit the bill to the committee 
with instructions to report the Senate bill, but the
Speaker held that since the Henley substitute had already

1

passed, it could not be done. On the twenty-seventh of
July, the House approved the bill vy a vote of 187 to 47. 
30

29Ibid., P. 7555.
S0Ibid., p. 7613.
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The House version of the bill was received by the 

Senate July 29. On the motion of Dolph, it disagreed to 
the measure. Members of a conference committee were ap
pointed but were unable to agree. Members of a second and
third conference committee were appointed but the dif-

51ferences could not be reconciled.

31Ibid., 49 Cong., 2 Sess., p. 1717



CHAPTER VTII
GENERAL FORFEITURE

Interest in forfeiture of all unearned land 
grants began very early in the history of the forfeiture 
movement. A bill to forfeit all unearned land grants 
was introduced in the Forty-third Congress by Hurlbut 
of Illinois, but was not reported from committee.^ 
Several members expressed a desire for general forfei
ture in connection with the Leavenworth and Lawrence 
forfeiture of the Forty-fourth Congress. The time 
limit on a great number of land grants expired in 1878
and in that year Joyce of Vermont introduced a bill to\
forfeit all unearned lands.2 A bill introduced by 
Cobb of Illinois in the Forty-seventh Congress provided 
that all unearned lands should be sold and the proceeds 
distributed to the states for a permanent school fund. 
Holman also introduced a general forfeiture bill in 
that Congress but both bills died in committee.3 Seve
ral bills providing for general forfeiture were intro
duced in the Forty-eighth Congress but the attention 
of this congress was centered on the forfeiture of /
individual grants and none of the general bills was 
acted upon. Although an even greater number of general

1Cong. Record. 43 C<?ng., 1 Sess., p. 595.
^Ibid., 45 Cong., 2 Sess., p. 938.
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forfeiture bills were introduced in tiie Forty-ninth Con
gress, they, too, died in committee.

The first real attempt to forfeit all unearned 
grants proved unsuccessful because the House and Senate 
were unable to agree on the extent of forfeiture. As 
introduced by Senator Plumb, January 13, 1888, a general 
forfeiture bill provided for forfeiture of all lands

4adjacent to sections of road not then completed. In 
order to give some Senators an opportunity to prepare 
amendments, consideration of the bill was delayed re
peatedly and it was the middle of April before the

\

Senate finally considered the bill.
A series of amendments recommended by the Com

mittee on Public Lands were adopted. Persons who had 
obtained any of the forfeited lands from the state or 
from a railroad company before January, 1886, were 
allowed to purchase up to 320 acres of that land from 
from the United States at #2.50 an acre. Persons who 
had purchased certain lands of the Northern Pacific 
from that company before July, 1885, were allowed to

tbuy those lands from the government. The lands were 
to be sold at #2.50 and no limit was set to the quanti
ty of such lands which could be purchased. Another com
mittee amendment ordered the Secretary of the Interior

4Ibid., 50 Cong., 1 Sess., p. 435.
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to revoke the orders for withdrawal of indemnity lands 
in Iowa and Minnesota and to open these lands to settle
ment . 5 6

The Senate also agreed to an amendment provid
ing that the forfeiture should not take effect until 
January of 1889 for the Gulf and Ship Island and the 
Coosa and Tennessee Railroads. 6 This would give these 
companies a chance to complete their roads and earn 
their lands. Before the Schulenberg vs. Earriman Deci
sion, the Interior Department, believing the lands of 
these railroads had reverted to the government at the
expiration of the time limit» had allowed the sale of

\

part of the land grant. In order to protect persons 
who bought these lands, the amendment confirmed the 
title to all lands which the department had sold or 
had allowed to be entered under the pre-emption or 
Homestead acts.

The amendments which aroused the greatest 
amount of discussion concerned lands which had been 
granted to Michigan. In 1856, Congress had granted 
lands to Michigan to aid a road from Ontonagon to the 
Wisconsin State line. The act provided that the road 
should be completed within ten years. The road was not

5Ibid., p. 3035.
6Ibid.
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completed within the time and the company consolidated 
with other lines. In 1862, Congress passed a joint 
resolution giving the company a grant from Marquette 
to the state line provided the original land grant was 
returned to the United States. The governor of Michi
gan then released the lands to the general government 
and these lands were treated as belonging to the United 
States. The General Land Office opened the lands for 
sale and many of the lands were purchased or settled 
under the Homestead Act before 1874 when the Supreme 
Court declared that action by Congress was necessary 
to forfeit the land. In 1865 Congress granted lands 
to Michigan to aid in the construction of a canal.
The lands selected by the canal company included a por
tion of the original grant to the Ontonagon Railroad 
Company. It was later found that these lands contained 
valuable iron mines. The canal company claimed that 
they had the right to select these lands after the 
time limit for the completion of the railroad had ex
pired. The railroad company claimed that under the 
Schulenberg vs. Harriman decision, legislative action

t

must be asserted before the lands could be forfeited. 
They also claimed that construction of twenty miles of 
road in 1880 gave them a claim to the land grant. Sena
tor Stockbridge of Michigan introduced an amendment
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which confirmed the title to all lands which had been 
reclaimed by the United States and disposed of by sale, 
entry of state selections. He said the amendment was 
necessary to protect the title of those who had pur
chased lands before the Schulenberg decision. Palmer 
moved to strike out the term "state selections” be
cause this term would include the Canal Company. Berry 
said that the inclusion of those words would confirm 
the grant of both the railroad company and the canal 
company since the lands for these companies had been 
selected by the state. Hoar of Massachusetts objected 
to" Palmer's amendment. He believed that it would work 
in favor of residents of Michigan without regard for 
the rights of citizens of other states. While confirm
ing the rights of settlers who had entered the lands
before 1874, it would disregard the rights of stock-•
holders of the Canal Company— many of whom were resi-

Qdents of his section of the country. He proposed an 
amendment which confirmed the title of any of the for
feited lands which had been sold previously or entered 
under the Homestead and pre-emption laws or selected , 
by the state as part of a grant to aid public works.
It provided that conflicting claims should be

7Ibid., p. 3077.
8Jbid., p. 3080.
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determined according to priority of entry. The amend
ment was designed to forfeit the grant to the railroad
company but confirm the lands of settlers and of the

9Portage Lake Canal Company. Hoar stated that since 
the company had constructed the canal for which congress 
intended the land grant the lands should be confirmed 
to the canal. He held that the only opposition to con
firming the canal grant came from a company of specula
tors called Hegington and Hill. This company was sup
posed to have employed persons to make pretended entries 
on the lands as homesteaders or pre-emptioners. The 
company believed that if these people claimed homestead 
rights, congress would forfeit the railroad grant and 
confirm the homestead titles and settlers who acquired 
landn from the canal company would lose their lands.

Palmer charged that Hoar* s amendment was an 
attempt to smuggle through a confirmation of the canal 
grant. Berry quoted a report of the House committee 
of the Forty-ninth Congress which held that the work 
completed by the Canal Company was so defective that 
it was practically a fraud. On the motion of Plumb, ' 
the Hoar amendment was laid on the table.

Dawes of Massachusetts joined Hoar in trying 
to protect the claims of the company. He offered an

9Ibid.. p. 3528.
1 0Ibid., p. 3501.
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amendment providing that the act should not be con
strued to impair any legal or equitable rights vested 
in corporations in the forfeited lands.^ Palmer 
opposed the amendment because he believed that it would 
strengthen the claim of the canal company. Hoar then 
offered an amendment which was accepted by Palmer. It 
provided the act should not be construed to prejudice 
the right of the canal company to apply to the courts 
for any relief to which they were then entitled. Palmer 
wished to include the Ontonagon and Brule Railroad com
pany in this amendment. The Senate agreed to the amend
ment .

Spooner offered an amendment which confirmed 
the titles of all those who had purchased any of the 
forfeited lands in Michigan from the government. Con
troversy over this amendment arose because the lands 
contained valuable iron mines. Berry claimed that the 
local land office at Marquette had sold these lands to 
about twenty corporations contrary to the instructions 
of the General Land Office at Washington. The amend
ment was modified so that it should not confirm sale' 
of lands upon ?ihich there were homestead or pre-emptions
claims before May 1, 1888. It was agreed to by a vote 

12of £5 to 16.

H lbid., p. 3614.
1£Ibid.. p. 3811
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On May 8 , Palmer made another attempt to con

firm the Ontongon and Brule grant but the amendment was
13laid on the table. Hoar again introduced an amendment 

which would confirm lands claimed under state selections. 
Although Palmer protested that it would confirm the 
canal grant, the Senate passed the amendment by a vote 
of £7 to 14.14

Call of Florida introduced an amendment which 
confirmed the titles of settlers who had entered rail
road lands in Florida after the time fixed for comple
tion of the road and before May, 1888. The Senate 
agreed to this amendment, but a second amendment by
Call confirming sales of lands made by railroad com-

15panies in Florida was laid on the table.
An amendment introduced by Wilson of Iowa was 

accepted which provided that those who had entered any 
of the forfeited lands in Iowa under the pre-emption 
or homestead acts would be allowed to perfect the title 
to those lands.

17The bill passed the Senate on May 9. Call moved 
to reconsider the vote by which the bill was passed.'

1 3 Ibid., p. 3815
1 4 Ibid., p. 3877
15 . . a Ibid., p. 3816
16 Ibid.f p. 3878
1 7 Ibid.



He wished the Senate to agree to his amendment which
he said was similar to the Wilson amendment which the
Senate had passed. Dolph moved to lay the motion to
reconsider on the table, but the Senate refused by a
vote of 26 to 15. On May 10, Plumb moved to lay the
motion to reconsider on the table but the Senate again
refused by a vote of 22 to 34.I9 The Senate then

20agreed to Call’s amendment and passed the bill.
The bill was referred to the House committee 

on Public Lands, May 12, 1888.^  The first debate on 
the bill was July 5. At that time the committee re
ported a substitute bill which provided for forfeiture 
of all lands adjacent to the portion of the roads not 
constructed within the time limit of the granting act. 
Holman reported this amendment and stated that it 
covered all the remaining grants. Of these the most 
important was that of the Northern Pacific. This 
grant alone involved 42,500,000 acres. The committee 
substitute would forfeit 54,323,999 acres in all. Four 
members of the committee favored an amendment contain
ing practically the same provisions as the Senate bj.ll.

1 8 lbid., p. 3883.
1 9 Ibid., p. 3920.
20Ibid. p .  3924.
2IIbid., p. 4035.

100



Only portions of the land adjacent to sections not 
then completed or about 5,627,436 acres would be for
feited under this amendment. A minority of tv/o of the 
committee, Stone of Missouri and McRae of Arkansas, 
favored forfeiture of all lands granted to companies 
which had not completed construction within the time 
limit. This amendment would forfeit 78,503,988 acres.

Payson believed that if the House passed the 
committee substitute, the Senate would reject it.
That would allow the companies to continue construc
tion and result in further loss of lands. Since many 
settlers had gone on the lands after the time fixed 
for completion of the roads in the belief that they 
would later be able to gain title under the homestead 
act, it was necessary to pass some forfeiture act to
settle the legal position of the lands. He thought

»that they should forfeit as much as they could at that 
time. He believed that the Senate provision reserving 
the right for further forfeiture should meet the objec
tions of those who wanted a more drastic forfeiture.

Holman gave a history of land grant legislation 
in which he compared the land policies of the Democra
tic and Republican parties. He eulogized the Democra
tic Party for its part in the acquisition of territory 
and claimed that under the Democratic party the public
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domain had been held for independent freeholds. He 
condemned the Republican party for the large grants of 
public lands which were made to railroads under Republi
can administration. He stated that the Cleveland ad
ministration had reversed the policy of the Republicans 
and that 52,437,373 acres had been restored to the pub
lic domain by executive order under Cleveland. Holman 
was anxious that the committee substitute be adopted 
but said that if it was not accepted, he would be will
ing to vote for the amendment similar to the Senate 
bill. He believed that the Stone-McRae amendment would
be inequitable because most of the grants provided that

\

as each successive twenty miles of road were completed, 
patents should be issued to the corporation.

All the proposed plans of forfeiture excepted 
bona fide sales made prior to January 1 , 1888, of land 
lying opposite portions of the completed road. The com
mittee favored this provision but Holman believed that 
it should not apply to the lands of the Northern Pacific 
Railroad which he claimed were sold to foreign capi
talists in large quantities at a smaller price than 
actual settlers were compelled to pay.

Stone also gave a history of the public lands 
in which he praised the policy of the Democratic party. 
He feared the power of large corporations and pointed



103
to the danger to republican government when a single 
corporation could own a territory capable of sustain
ing twenty-five or thirty millions of people.

The Stone McRae amendment was rejected by the
2,2House by vote of 60 yeas, 106 nays and 158 absent.

Only 11 Republicans voted for the amendment while 66 

Republicans voted against it. Those who favored this 
proposal were mostly Democrats for 49 Democrats voted 
for it and 39 against. Opposition to the amendment 
came from all sections. The Southern vote was evenly 
divided between those who favored it and those who 
opposed it.

The Senate amendment was also rejected although 
it received more support than the Stone McRae amendment.

orzThere were 71 yeas, 92 nays, and 161 not voting. 
Fifty-four Republicans voted for the amendment and only 
21 Republicans voted against it. Seventy Democrats 
voted against it and 18 for it. Twice as many Eastern 
votes were cast for it as were cast against it. The 
Mountain and Pacific states also favored it. Most of 
the opposition to it came from the Southern states;

1

51 of those voting nay came from the South.

22Ibid., p. 5933.
23Ibid.
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Stockdale of Mississippi asked that the Gulf 

and Ship Island company be given until June 1, 1889 to 
complete construction and earn its lands. The Senate 
rejected this amendment. Herbert offered an amendment 
which would confirm the title to lands which had been 
purchased from the Girsrd and Mobile Railroad Company. 
This amendment was defeated by a vote of 55 to 67. A 
second amendment offered by Herbert was also rejected. 
It would have confirmed the titles of bona fide set
tlers on the lands of the Girard & Mobile Railroad to

O Anot over 320 acres of land.
On July 6, 1888, the House passed the substi

tute by a vote of 179 yeas, 8 nays, 137 not voting. 24 25

On July 9, the Senate agreed to a motion of 
Plumb to non-concur in the House amendments. A con
ference committee was appointed composed of Plumb, 
Dolph, and Walthall for the Senate; and Holman, Stone 
and Payson for the House. This committee was able to 
agree on all points of difference except the most es
sential one— the extent of forfeiture. A second con
ference committee was appointed on March 1, 1889, but 
this committee was also unable to agree on the extent

24Ibid., p. 5934.
25Ibid., p. 5959



105
of forfeiture. 26 27 The report of the majority of the
House members stated that the lands embraced in the 
Senate bill were of little value while the greater part 
of the lands to be forfeited by the House proposal were 
valuable. They suggested that the question of the ex
tent of forfeiture and the right of Congress to for
feit lands be referred to the Supreme Court. The Sen
ate members would not agree to this proposal and to 
another which would have forfeited only minor grants 
and left the more important grants for future congres
sional action, payson disagreed with the other House 
members of the committee. He believed the bill in
cluded all lands to which there was a clear right of
forfeiture and that by reserving the right for further

? 7forfeiture, disputed lands could be settled later.
In order to prevent consideration of the con

ference report, Stone of Missouri moved that the House 
recess. A quorum did not vote on the motion and the 
House proceeded to consider another bill. Thus general 
forfeiture was delayed until the next Congress.

The senate of the Fifty-first Congress passed 
a bill which was almost the same as the senate bill of

i

2 6Ibid., 50 Cong., 2 Sess., p. 2512.
27 Ibid., p. 2676.
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the Fiftieth Congress. It was introduced by Plumb, 
February 20, 1890, and reported by the Committee on Pub
lic Lands, March 7. The senate agreed to several amend
ments proposed by the committee. Two roads in Alabama, 
the Tennessee River and Coosa and the Mobile and G-irard, 
were given one year in which to complete construction. 
The same exception was made for the Gulf and Ship Is
land Railroad. The price of forfeited lands was

OOchanged from $2.50 an acre to $1.25 an acre.
An attempt was made to forfeit all lands not

earned by the companies before the time limit expired.
This amendment was introduced by Berry but was rejected

29by the senate by a vote of 18 to 32. Berry then
wished to add a section providing that nothing in the
act should be construed to confirm the title of any
lands where the road was not completed within the time
specified by Congress. On the motion of Plumb, the
senate laid the amendment on the table by a vote of 25 

30to 22. A similar amendment was introduced by Walthall
of Mississippi but it, too, was laid on the table, this

31time by a vote of 27 to 20. /

28Ibid., 51 Cong. 1 Sess., p. 3766.
29Ibid., p. 3771.
30Ibid., p. 3772.
31Ibid., p. 3773
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Call of Florida wished to amend the act to for

feit all lands in Florida for roads not completed before 
August, 1868. This amendment was opposed by Pasco of 
Florida. After several days debate, Dolph moved to lay 
the amendment on the table. This motion was agreed to 
by a vote of 51 to 18. The Senate also agreed to lay 
on the table an amendment by Pasco allowing settlers 
on forfeited lands in Florida the right to perfect 
their entries under the homestead law and an amendment 
by Call directing the Attorney General to bring suit 
in the Circuit Court of Florida against railroads 
claiming lands granted to Florida.

The bill with the amendments of the committee 
on public lands passed the Senate April 29, 1890.* 33 34 
The yeas and nays were not called. It was referred to 
the House Committee op Public Lands May 2, 1 8 9 0 . The 
committee recommended a substitute bill which differed 
from the Senate bill in adding a provision allowing 
settlers on the forfeited lands preference right to 
enter those lands under the homestead law. It omitted 
the sections giving the Tennessee and Coosa, the' Mobile 
and Girard and the Gulf and Ship Island Railroad com
panies one year in which to earn their land grants.

52Ibid., p. 3969.
33Ibid.
34Ibid.t p. 3971.
3 3Ibid., p. 4170.
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The House hill omitted a section providing that land
forfeited in Alabama and sold for state and county-
taxes could be retained by the purchasers of these
lands by payment of $2.50 an acre to the government.
This section would have allowed those holding tax

36titles an unlimited amount of land.
Anderson of Kansas introduced an amendment to

forfeit all lands adjacent to portions of road not
completed in compliance with conditions of the granting

37act. The amendment was rejected by a vote of 37 to 58.
A similar amendment introduced by Eolman was defeated

38by a vote of 44 to 57.
McRae proposed to amend the bill to provide for 

a judicial declaration of forfeiture. His amendment 
directed the Attorney General to bring suit in the cir
cuit courts against any person or corporation holding
lands liable to forfeiture. This amendment was re-

39jected by a vote of 70 to 86.
Holman moved to recommit the bill to the commit

tee, but the motion was defeated by a vote of 84 to

36Ibid., p. 7001.
37Ibid., p. 7379.
58Ibid.

39Ibid., p. 7387.
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107. The House passed the bill July 17, 1890. The

40yeas and nays were not called.
The Senate disagreed to the House amendments 

and a conference committee was appointed.
On July 18, 1890, the Senate disagreed to the 

House amendments. A conference committee was appointed
consisting of Plumb, Dolph, and Pasco for the Senate;

41Payson, Holman, and Turner for the House. The Senate 
conferees reported August 28. The bill reported by the 
conference committee omitted a section providing that 
the act should "not be construed as forfeiting any 
lands heretofore earned by the construction of any 
portion of a railroad under any act of Congress making 
a grant of public lands." Morgan believed that omission 
of this provision would make the act unconstitutional 
since forfeiture would then apply not only to lands 
granted on condition but those granted in absolute ti
tle. He said that the bill was really a grant to the 
Northern Pacific Company and that while it was supposed 
to be a forfeiture bill, it was really a bill to con
firm lands which were liable to forfeiture and ,to divide 
the land that would be forfeited among favorites. Plumb

4QIbid., p. 7389.
41Ibid., p. 7393.
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stated that the bill would forfeit all lands which could 
be forfeited according to decisions of the Supreme Court 
and that it did not confirm any land but only terminated 
the right of companies to earn more land by further con
struction. The senate agreed to the conference report 
on September 16 by a vote of 30 to 13.42

Holman, one of the House conferees would not 
sign the conference report. He believed that the for
feiture did not extend far enough. He objected particu
larly to the exclusion of a section providing that 
nothing in the act should be construed to waive any 
right of the United States to any lands which had not 
been earned by complying with the conditions of the 
grant. This provision had been included in the House 
bill but not in the Senate bill. He said that this 
provision had been omitted with the express purpose of 
removing any cloud on the title of corporations to the 
unforfeited lands. He claimed that the Northern Paci
fic Company had even lobbied for the bill on the floor 
of the House because the measure would end legislation 
on forfeitures to their advantage. Those who favored 
the report urged that it would forfeit all the lands 
that Congress had the power to forfeit and that,rejec
tion of this bill would only give the roads additional

42Ibid., p. 10085
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time in which to earn more land. The House adopted

43the report September E5.
This act of September 26, 1890, was the last 

forfeiture bill to be passed by Congress. It provided 
for forfeiture of only those lands adjacent to sections 
of the road not then completed. It did not forfeit the 
right of way.

Settlers in good faith who had entered the for
feited lands were given preference right to enter the 
lands under the Homestead law. Citizens who had ac
quired any of the forfeited lands from a state or cor
poration were allowed to purchase from the United 
States not over 320 acres of this land at |1.25 an 
acre. Lands in Iowa which had been settled under the 
Homestead or pre-emption laws were excepted from this 
provision which otherwise privileged those who had pur- 
chased from corporations. The Secretary of the Interi
or was directed to restore all indemnity lands which 
had been withdrawn in Iowa and Minnesota. Persons who 
had purchased certain lands of the Northern Pacific 
company were allowed to purchase those lands without 
limit as to quantity from the United States at $2.50 
an acre. The right of way and riparian rights of the 
Northern Pacific company were confirmed to the city of 
Portland.

43Ibid., p. 10440.
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The act confirmed the titles of those who had 

acquired lands of the Gulf and Ship Island grant from 
the Department of the Interior. As compensation for 
this the company was given one year in which to complete 
construction and earn their lands. It confirmed the 
title of the Mobile and Girard .Railroad company to the 
lands which it had earned from Girard to Troy and the 
titles of those who had purchased lands from this com
pany. This right was given on condition that the com
pany relinquish its claims to all lands previously
disposed of by the government by sale or by homestead

44or pre-emption entry.
Estimates as to the amount of land forfeited 

by this Act vary. A report of the House committee of 
the Fifty-second Congress estimated the total amount 
of land covered by this bill at 5,626,456 acres. This 
was divided among eleven railroads as follows:
Gulf and Ship Island........................  652,800Coosa and Tennessee .........................  140,160
Doosa and Chattanooga .......................  144,000
Mobile and Girard ...........................  536,064
Selma, Rome and Dalton......................  89,932Atlantic Gulf and West India Transit........  76,800
Marquette, Houghton and Ontonagon ........... 294,400
Ontonagon and Brule River ...................  211,200
'Wisconsin Central...........................  406,880Northern Pacific .........................  2,000,000Southern Pacific.........................  1,075,EOO4*3

4426 U. S. Statutes 496 (1890)
45Committee on Public Lands, Forfeiture of Cer

tain Lands, House Reports, 52 Cong., 1 Sess., No. 1426
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Later attempts to secure a more extensive for

feiture proved unsuccessful. McRae introduced a bill 
in the Fifty-second Congress to forfeit all lands oppo
site any portion of a road not constructed within the 
time specified. The committee report on this bill 
urged that the half-way measure of the Fifty-first 
Congress should not be final. It asked the House to 
extend the forfeiture to all lands earned out of time
and if the measure should again fail, the responsibility

45would rest with those v/ho had prevented it.
Bushnell proposed to amend the bill so that it 

would not forfeit any land earned by the completion of 
the road before forfeiture was declared. This would 
have left the extent of forfeiture the same as that 
declared in the previous Congress. A quorum did not 
vote on this motion, and it was not brought before the 
House again before the final vote. Mallory of Florida 
offered an amendment which would allow all persons who 
had purchased any of the forfeited lands to retain those 
lands. This amendment was not voted on. On July 8 ,

461892, the House passed the bill by a two-thirds majority. 
It was not considered by the Senate.

45Committee on Public Lands., Forfeiture of Cer
tain Lands, House Reports, 52 Cong., 1 Sess., Ho. 1426.

46Cong. Record, 52 Cong., 1 Sess., p. 5919.
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McRae made another attempt to pass a similar

measure in the Fifty-third Congress. An amendment to
confirm all purchases of lands to be forfeited was de-

47feated by a vote of 97 to 113. This bill passed the
48House July 11, 1894. On December 18, it was reported 

adversely by the Senate committee. The committee 
stated that Congress had no power to forfeit additional 
land since the conditions were performed before the for
feiture was declared. A minority of the committee 
favored the bill but it was not considered further by 
the Senate. The failure of this bill brought the for
feiture movement to a close.

House Journal, 53 Cong., 2 Sess., p. 477.
48Ibid.
49

47

Cong, Record, 53 Cong., 3 Sess., p. 478



SUMMARY

One of the minor manifestations of the unrest 
and discontent of the seventies and eighties was the 
movement to recover all unearned land grants. The 
leaders of the movement came from agrarian forces but 
labor also favored it. From the days of the early land 
grants it was apparent that a conflict existed between 
the land grant and the homestead ideas. The belief 
that the public domain should be preserved for small 
landholders was responsible for much of the opposition 
to the land grant bills. The confusion which attended 
the administration of the land grant policy intensified 
this belief. Following the definite location of the 
roads, both the primary and indemnity zones were with
drawn from entry. In some cases the lands were with
held for over thirty years. Often the grants overlapped 
and it was difficult, for the settler to find land 
which was not claimed by at least one railroad. Further 
difficulty was encountered when the local land office 
notified the local office.

Some of the agitation for forfeiture was based 
on hostility to all corporate enterprise and particular
ly to railroad corporations. The railroads had been 
the chief target of the Grangers and ill feeling to the 
roads remained alive in the eighties. Closely akin to 
the fear of corporate power was the fear of land monopoly.



Lend reformers viewed with alarm the dangers inherent 
in a system in which a single railroad company could 
own lands equal to the fifth state of the nation. Many 
of the grants contained provisions requiring the lands 
to be sold in quantities not exceeding 320 acres for 
actual settlement but these provisions were flagrantly 
disregarded. A decline in the number of small farms 
and an increase in the number of tenant farmers from 
1870 to 1880 seemed to provide a just basis for this 
fear of land monopoly.

There were a few who believed that the public 
lands could provide a cure all for the labor disturb
ances' of the eighties. They believed that if only 
enough land could be made available, the problem of 
unemployment would be solved. They disregarded the 
fact that this class lacked both the means to reach 
the lands and the skills necessary to make use of them.

Not all of the stimulus for forfeiture came 
from land reformers. In many cases attorneys or offi
cials of railroads served as members of Congress. It 
was not uncommon for one company to sponsor a measure 
forfeiting the lands of a rival. In other cases they 
introduced measures designed to forfeit only so much 
of the lands of the company they represented as that 
company was willing to release, at the same time provid
ing for confirmation of all other lands of that company.



In general, though, the railroad men opposed all mea
sures providing for any real forfeiture.

All of these reasons were subordinate to the 
immediate one— that the companies had not complied with 
the conditions of the granting acts particularly that 
requiring construction within a designated period.
Many companies had been either unwilling or unable to 
complete construction as required. The Panic of 1873 
had brought railroad construction almost to a halt. 
Construction proceeded rapidly after 1876 but the time 
limit for most of the grants expired in 1878.

It was at first assumed that if the companies 
did not fulfill the requirements of the grant the lands 
would be automatically forfeited. In the case of 
Schulenberg vs. Harriman, the Supreme Court decided 
that the title to the lands vested in the company as 
soon as the act was passed and remained there until 
there was a congressional or judicial declaration of 
intent to forfeit the lands. This decision placed the 
initiative on the land reformers while the railroads
had only to seek for delay to gain time to earn their/
grants.

The legal power of forfeiture was based on sec
tions of the grants providing for forfeiture. Unfor
tunately these provisions varied and were often vague. 
Some grants did not even include a provision for
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forfeiture. This led to a question concerning how much 
land should be forfeited and whether Congress even 
possessed the power to declare forfeiture and recover 
the lands. Because of this uncertainty, it was sug
gested that the matter be sent to the courts for settle
ment. This idea, sponsored by Senator Morgan of Alabama, 
was not new for some of the earlier forfeiture bills 
and committee reports had contained plans for a judicial 
declaration of forfeiture. Morgan sought to have an 
amendment for this purpose attached to the major for
feiture acts of the Forty-eighth and Forty-ninth Con
gresses. At this time the proposal was favored by 
the railroad men. Without the amendment, the lands 
would be immediately restored to the government. If 
the plan of judicial determination of forfeiture were 
adopted, it would have resulted in delay which would 
be an advantage to the companies. The House refused 
to accept the amendment and the idea was abandoned for 
a time but was brought forward again in connection with 
the general forfeiture measures. It was now sponsored 
by McRae who was one of the most ardent leaders -of the 
forfeiture movement and had favored forfeiting the en
tire grant when the companies had not complied with 
the conditions. By this time it was evident that any 
drastic forfeiture measure would not be passed by con
gress and he probably hoped that the courts would be



119
willing to broaden the extent of the forfeiture action 
which had been declared by Congress.

In the early period of the movement, the only 
forfeiture bills which were passed were those having 
local support and those involving small companies.
Bills to forfeit the larger grants were introduced 
regularly but invariably died in committee. In the 
Forty-seventh Congress, forfeiture leaders increased 
their efforts but while many bills were introduced, 
they, too, died in committee or received unfavorable 
committee reports.

The forfeiture movement finally emerged when 
the Democrats gained control of the House of the Forty- 
eighth Congress. Over fifty bills to forfeit grants 
were introduced in the first session of this Congress. 
House bills were no longer lost by unfavorable commit
tee action and committees were given the privilege of 
reporting forfeiture bills at any time. The opponents 
of forfeiture relied largely on dilatory tactics to 
defeat these measures. They sought to recommit the 
bills to committee, to bring up other measures, thus 
causing the forfeiture bills to lose their place on the 
Calendar of special orders or to move that the House 
adjourn when it appeared likely that the House would 
reach a final vote.
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Many bills which passed the House were defeated 

in the Senate. The Senate favored a much milder form 
of forfeiture. A few members of the House wanted to 
forfeit the entire land grant but the majority wished 
to forfeit lands adjacent to sections of the roads not 
completed within the time limit. The Senate wanted to 
forfeit only those not completed when the forfeiture 
act should be passed.

irom 1883 to 1887 the movement concentrated on 
forfeiture of individual grants and several large 
grants were forfeited in this period, irom 1888 on 
effort was directed towards forfeiture of all unearned 
land grants. In 1888 a measure for general forfeiture 
failed because of a disagreement in House and Senate 
views as to the extent of forfeiture. In 1890 a 
general forfeiture act was finally passed. It included 
only lands adjacent to the portions of roads which were 
still uncompleted and as most of the roads had completed 
construction by that time, it proved disappointing to 
forfeiture leaders. Efforts to extend the measure were 
unsuccessful and the failure in 1894 of the first deter
mined attempt to secure a more radical forfeiture 
brought the movement to a close.





APPENDIX

TABLE 1

Morgan Morgan MorganAmendment Amendment AmendmentAtlantic & Oregon TexasPacific Central PacificJuly 3,1884 Jan.6,1885 Febr. 5,1885

Y N A Y N A Y N AMaine 1 0 1 0 0 2 1 1 0Massachusetts 1 1 0 1 0 1 0 1 1Rhode Island 0 1 1 1 0 1 1 1 0Vermont 1 0 1 0 0 2 2 0 0Connecticut 2 0 0 1 0 1 2 0 0New Hampshire 2 0 0 2 0 0 2 0 0Pennsylvania 1 0 1 2 0 0 1 0 1New York 1 0 1 2 0 0 1 1 0New Jersey 1 0 1 0 2 0 0 2 0Delaware 2 0 0 0 1 1 0 2 0East 1 2 2 6 9 3 8 10 8 2

Alabama 1 0 1 0 2 0 1 1 0Georgia 2 0 0 0 1 1 1 0 1Mississippi 1 0 1 0 1 1 0 1 1Louisiana 1 0 - 1 0 1 1 0 1 1Virginia 1 0 1 0 0 2 0 1 1North Carolina 1 0 1 0 0 2 0 0 2South Carolina 1 0 1 0 1 1 0 1 1Texas 1 1 0 0 2 0 0 2 0Florida 2 0 0 0 1 1 6 1 1Arkansas 1 0 1 0 1 1 0 0 2Maryland 0 0 2 0 2 0 1 1 0West Virginia 0 0 2 0 1 1 0 0 2Kentucky 0 0 2 0 1 1 0 1 , 1Tennessee 1 0 1 0 1 1 1 1 0Missouri 0 0 2 0 2 0 0 2 0South 13 1  16 0 17 13 4 13 13
Ohio 1 1 0 0 1 1 0 2 0Indiana 1 0 1 0 2 0 1 0 1Illinois 0 0 2 0 1 1 0 1 1Michigan 0 0 2 1 0 1 1 0 1
North Central

States 2 1 5 1 4  3 2 3 3
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TABLE 1— Continued

Morgan Amendment 
Atlantic & 
Pacific 
July 3,1884

Morgan Amendment 
Oregon 
Central 

Jan.6,1885

Morgan 
Amendment 

Texas 
Pacific 

Febr. 5,1885
Y N A Y N A Y N A

Kansas 0 2 0 0 0 2 1 0 1
Nebraska 0 1 1 0 2 0 0 2 0
Iowa 1 0 1 2 0 0 1 1 0
Minnesota 0 0 2 1 0 1 0 2 0
Wisconsin 0 2 0 2 0 0 1 0 1
West Central States 1 5 4 5 2 3 3 5 2

California 0 1 1 0 0 2 1 0 1
Oregonl 1 0 1 0 2 0 1 1 0
Colorado 1 1 0 0 0 2 1 1 0
Nevada 1 0 1 0 0 2 2 0 0
Mountain &

Pacific States3 2 3 0 2 6 5 2 1

East 1 2 2 6 9 3 8 10 8 2
South 13 1 16 0 17 13 4 13 13
West Central 1 5 4 5 2 3 3 5 2
North Central 2 1 * 5 1 4 3 2 3 3
Mountain & 
Pacific States 3 2 3 0 2 6 5 2 1

31 1 1 34 15 28 33 24 31 2 1

Democrats 15 1 20 0 20 15 5 17 14
Republicans 15 10 13 15 8 16 19 13 6
Read.iusters 1 1 2 1 1

"ST“ IT 34 15 28 33 24 3l 2 1
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Table 2

Oates Pinal 
Ame ndmBn t Vote 
Oregon Oregon 
Central Central

St one-M cRae 
Amendment 
General 
Forfeiture 
July 53 10S3

Payson
Amendment 
General 
Forfeiture 
Uuly 5. 1385

JL N A X ~ r ~ X rr— -- T ~ A

Maine 0 0 6 0 4 0 X o i 0 G

Massachusetts 5 0 7 O 4 6 0 2 10 C 0 10
Rhode Island 1 0 0 i 1 0 2 0 C 0 0
Vermont 1 0 1 0 0 2 0 0 0 0
Connecticut 1 OC _ 1 px_l 1 x 0 3 0 1 G

New Hampshire 0 1 *7X 1 0 I 1 0 1 0 1 i
Pennsylvania 5 4 19 10 4 14 G 10 xo 1 5 io
New York 15 7 14 12 1 5 5 2 S 6 £0 GO
New Jersey 1 3 rz

G 4 x 2 “» rz: G 1 4
Delaware 0 1 0 i 0 0 1 0 0 c 1 0
Fast 27 1 Q 51 61 13 o2 10 6G ¿1 11 O G

Alabama 
Geor ~ia

P4
2 1

.... o

0
Cj

1
i
*7
g 4

7
o

0
G

o
C
p

6
6

0
p

Mississippi 
Lou* si ana

1
5

0
1

52
0
1

0
1

5
4

12 2
4
oUj

1
1 oC

4
G

Virginia G 1 6 o 1 7 X 7 2 0 8
North Carolina 1 6 2 3 0 1 3 C 4 0 5 4
South Carolina p i 4 G 1X 3 1 4 X o G

Texas
Florida

1
1

5
1

5•0
70

0
0

4oC
50

2O 40
1o
o

50
rr

4o
PiArkansas 0 3 oc x c 1 3 L C

Maryland 0 o o r? 1JL 0 1 U 0 1 o
Vest Virginia oc 1 1 3 0 1 0 C1 X c X G
Kentucky JL 5 3 5 0 4 4 3 5 3
Tennessee 0 6 4 6 0 4 2 4 4 2 c 6

Missouri 4 9 1 i i 1 C 7 c 5 1 9 4
South 28 56 40 64 8 45 35 35 49 19 51 49
Ohio r>

C 4 15 "l 1 7 “l
X 7 13 5 1 o 14

Indiana 0 9 4 S 0 5 2 6 5 1 7 5
Illinois i 6 13 3 0 1 2 2 8 10 7 5 OW
Mi chi, ;an 5 3 3 7 0 5 1 4 p G 6
North Central 6 O "¿9O 35 26 1 39 S 25 g 4 15 1 Q 33
States
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Table 2 --©ontinued.

Oat es TTÏÏÏÏT Stone -McRae Payson
Amendment Vote Amendment Amendment
Oregon Oreg<on General General
Central Centr:9,1 Forf e ' ture Forfeiture

July ", 1388; July 5, 18

Y H A y A Y N A Y N

Kansas O 1 3 o C\U 4 2 3 2 2 4 1
Nebraska 0 0 3 0 0 3 2 1 0 -L G G
Iowa 2 2 7 6 0 5 5 3 G G 4 4
Minnesota — 1  3 I _L o 0 4 — 3 1 1
Wisconsin Q¿a 3 4 3 4 0 6 G o 5 4
West Central
States S 7 20 13 G 19 9 i 7 9 1 2 13 10

California 0 G \ J 4 0 2 0 5 kJ 2 0 4
Oregon 1 0 0 0 0 1 0 1 G 1 0  0
Colorado It 0 0 0 1 0 0 0 i 0 0 1
Nevada 0 1  0 1 0 0 0 G — 0 0 1
Fountain Sc
Pacific States o79 A '7 x 5 _L 0 4 5 3 0 6

East 27 18 51 30 15 52 10 25 61 22 1 1  65
South. 28 50 40 64 8 45 35 35 49 19 5x -±9
West Central o 25 35 13 3 19 9 17 S j_ 2 iO J-G
North Central 8 7 20 26 -L 59 6 25 34 lo i i 3o
Mountain & O 4 3* 5 i 3 0 4 5
Pacific St-tes — — —

72 103 150 139 26 1 5860 106 158 71 92 151

Democrats 4 4 85 75 105 16 78 49 39 68 18 70 76
Republicans 26 17 73 32 10 77 1 1  56 87 54 21 82
Independents 1  1 i 1 X

TPopulists 1 J-

Fusionists i X -i. -L
Readuster 2 2
National 1 i

71 104 149 139 26 158 60 106 158 72 91 151
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